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Now that peace seems assured in Europe, men may again turn 
their minds to rebuilding and strengthening machinery for the 
maintenance of peace, for it can never be too extensive nor too 
readily available to satisfy the needs of men and nations in 
times of crisis. With that objective, THE ARBITRATION JOURNAL 
presents as a leading feature of the International Section an 


article on The Third Hague Conference (p. 361). 





Arbitration’s réle in the termina- 
tion of the century-old boundary dis- 
pute between Bolivia and Paraguay 
is described in a Résumé by the Hon. 
Spruille Braden, who suggested arbi- 
tration by the Presidents of six 
American nations and to whose per- 
sistent peace efforts much of the 
credit for its success is given (p. 
387). 


Once again international lawyers 
have met to discuss, among other 
things, harmonizing the Anglo-Amer- 
ican and Continental systems of 
international commercial arbitra- 
tion; and once again the achievement 
is postponed because of two funda- 
mental differences of viewpoints, 
which are left to the Executive Com- 
mittee to compose (p. 370). 


Who is the American arbitrator, 
how is he chosen, what are his duties 
and powers and by what standards 
and ethics are his office governed? 
The answers to these and many other 
questions will be found in the article 
on p. 311. 


Standing panels of arbitrators at- 
tached to institutions are growing in 
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popularity as a means of providing 
impartial arbitrators when needed. 
Stock Exchanges lead the news with 
modern arbitration provisions (p. 
331). 


Arbitration, mediation and concili- 
ation are replacing the law of the 
fang and the claw in industrial rela- 
tions. Mr. McGrady describes the 
cooperation of management and la- 
bor in this partnership enterprise 
(p. 339). 


The theory that a successful arbi- 
tration can only be one in which the 
“lion’s share goes to the lion” is ex- 
ploded by Mr. Taylor, who discusses 
the factual approach to industrial ar- 
bitration from the background of ex- 
perience as impartial arbitrator of 
two important trade groups (p. 343). 


The discussion begun some months 
ago in the JOURNAL on the subject of 
arbitration and patents is brought 
up to date in an interesting article by 
Mr. Deller on the modern application 
of arbitration to patent controver- 
sies, which appears in the Law Sec- 
tion (p. 399). 








FOREWORD 
AMERICAN DESIGN FOR PEACE 


In 1939, THE ARBITRATION JOURNAL will present the American 
Design for Peace in a series of four leading articles. These 
articles will approach the subject from the viewpoint of world 
peace through world trade and economic foundations of peace. 

In the course of its history, the United States has been instru- 
mental in giving three great systems of voluntary peace ma- 
chinery to the world. They are the Permanent Court of Arbi- 
tration at The Hague; the Pan American Union and, under its 
auspices, the Inter-American Commercial Arbitration Commis- 
sion, in the western hemisphere; and the Court of Arbitration of 
the International Chamber of Commerce in Paris. On a founda- 
tion of friendship and equality, the United States and its citizens 
participate actively in the management and use of these great 
institutions. 

A fourth great system of peace machinery is now being estab- 
lished within the boundaries of the United States by the economic 
interests of the country. It also is a voluntary system whose 
principles are in keeping with American traditions and the insti- 
tutions the United States has helped to build. This system is 
called the American Arbitration Tribunal, with headquarters in 
New York. Its purpose is to maintain peace in the United States 
and to make it the great demonstration center for arbitration in 
the world. It is a democratic institution embracing 1,600 cities, 
and is owned, managed and operated by the voluntary partic- 
ipation of thousands of citizens as parties, arbitrators and 
supporters. 

Like its predecessors in the international and inter-American 
field, it is open to Americans or foreigners on precisely the same 
terms under identical rules, and any controversy arising in the 
United States or coming here from any part of the world can 
be arbitrated under the protection of American law and order, 
requiring only that the parties voluntarily and willingly decide 
to use its facilities. 

These four articles will describe the four great systems which 
comprise the American Design for Peace, showing their inte- 
gration and supplementation of each other’s functions. The 
authors of these articles will be announced later. 
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AMERICAN 
COMMERCIAL ARBITRATION* 


Advisory Committee: Charles L. Bernheimer, Arthur Besse, Irene L. Blunt, 
William T. Bostwick, Henry Munroe Campbell, Fred’k A. Colt, Louis K. 
Comstock, C. Frank Crawford, Clarke G. Dailey, Henry C. Flower, Jr., 
Martin Gang, Donald B. Hatmaker, Charles A. Houston, Malcolm Muir, 
Wm. Stanley Parker, Donovan O. Peters, Arthur M. Reis, Ralph S. Rounds, 
Philip Wittenberg. 


THE AMERICAN ARBITRATOR AND HIS OFFICE + 


“Deliberation, fairness, conscientious appraisal of evidence, de- 
termination according to the facts, and the impartial application of 
the law, whether the controversies are decided in the courts or in 
administrative tribunals—these are the safeguards of society. For 
the law is naught but words, save as the law is administered.” 


IN these words, Chief Justice Hughes, in a recent address, set 
forth certain principles for the administration of justice. Within 
his limited field the American arbitrator undertakes, to the best 
of his ability, to apply these principles; for although he need 
only follow procedural law, he is none the less bound to be de- 
liberate, fair and impartial and must conscientiously appraise the 
facts and decide accordingly. For his is not the office of a compro- 
miser but of judicial adjudication. 

In answer to the many inquiries on who is the American arbi- 
trator, how is he chosen, how does he arbitrate and what are the 
standards governing his office, this article is written. 


THE OFFICE. 


Origin. The office of arbitrator, unlike any other judicial 
office, is not created by law or by official order. It is created by 
the private agreement of the parties to arbitrate a controversy 


* Court decisions relating to commercial arbitration will be found in the 
Section on Arbitration Law, beginning on p. 399. 

+ Advance printing of Chapter IV of the forthcoming Code of Commercial 
Arbitration Practice and Procedure, to be issued by the American Arbitra- 
tion Association in 1939. 

1 Delivered at the Sixteenth Annual Meeting of the American Law Insti- 
tute, Washington, D. C., in May 1938. 
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existing between them and to name the arbitrator. The office 
which the arbitrator holds by authorization of the parties is 
judicial in its character; for he is chosen to determine the re- 
spective claims of the parties by making a just and final award. 
In the performance of his duties, the arbitrator remains inde- 
pendent and impartial, acts within the powers bestowed upon him, 
is responsible for the conduct of the proceeding, offers a fair 
hearing and receives evidence—all acts of the highest judicial 
importance. 


Responsibility of Parties. Arbitration is, in itself, nothing but 
a word, save as the arbitrator clothes it with dignity, integrity 
and authority. The office is precisely what the arbitrator makes 
it: If he is conscientious, deliberate, fair, painstaking in arriving 
at the truth and bases his decision upon the facts, arbitration 
becomes an instrument for advancing justice. If he follows the 
principles of procedure laid down in arbitration law and those 
indispensable attributes of the law of evidence which make the 
parties feel that they have had a fair trial, arbitration also be- 
comes a safeguard of society, for it eliminates disputes and pro- 
motes amity and contributes to the well-being of those it serves 
and those it influences. 

On the contrary, a casual proceeding, hastily thrown together, 
with arbitrators carelessly selected or chosen as partisans, with 
hearings heid in holes and corners, gives rise to the belief that 
arbitration is a shoddy affair destined to end in compromise and 
that its influence does not extend beyond the parties. Any ob- 
server knows that the parties decide the kind of a proceeding 
they will have, but it is the arbitrator that gives it character, 
dignity and power; for however much authority the parties and 
the arbitration law give him, it is his own personality, compe- 
tence, honesty, integrity and commonsense that make or mar the 
office. 


Honorary Position. Carrying on these traditions, the office 
of the American arbitrator is honorary. Men have not been 
attracted to it either as a profession or as a source of income. 
They have not sought the office for its reward, for there is none, 
and the office as a rule seeks the man. Inherent in this concept 


2 This practice prevails under the Rules of the American Arbitration Asso- 
ciation and under those of many trade associations. Where compensation is 
arranged for under rules, it is an honorarium rather than payment for 
services and is so regarded by the men who receive it. 
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is the belief that an arbitrator not only acts as a private judge 
for the parties but he renders a public service in ridding com- 
merce and society of a dispute that threatens their peace and 
stability. 

As the office is honorary, the arbitrator is freed from all 
financial interest whatsoever in the matter before him. He has 
none of the obligations or handicaps that attach to an advocate 
or employee paid by a party naming him; he is free to proceed 
expeditiously, for he is not interested in prolonging hearings in 
order to earn fees; he is free to proceed economically, for he need 
not fix his fee or pile up expenses; and he is wholly independent, 
being beholden to no man for an office that is of benefit to him- 
self. Perhaps it is even more significant that he is free from the 
pressure of public opinion which would seek to influence his 
judgment were he, as other mortals, the “servant worthy of his 
hire”. 

Public Responsibility. Modern arbitration practice has re- 
verted to the ancient theory that a dispute is not wholly a per- 
sonal affair between the parties and not only they are concerned. 
For a considerable interlude, this belief was abandoned and what 
was once the concern of the tribe or the community was con- 
sidered to have no public import. This interlude occurred during 
the period of English history when the battle between the courts 
and the merchants was being fought. 

Today such are the facilities in communications that the in- 
fluence of a dispute and of its arbitration extends far beyond 
the immediate interest of the parties. When a trade association 
sets up standards and rules for arbitration it admits that all dis- 
putes between its members are of concern to the industrial 
group. When a chamber of commerce establishes facilities, it is 
with a view to serving not only the members but the community. 
When national and international organizations set up systems 
they have in mind something more than settling a dispute be- 
tween individuals, namely, contributing to international peace 
through trade relations. Private though the proceeding may be, 
friends, relatives, associates, organizations and communities may 
come to know of it, especially if anything unsavory is connected 
with it. The office is, therefore, not only one of personal respon- 
sibility but of public importance, even though the arbitrator him- 
self may not receive public acclaim. 
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Judicial Character. The office of arbitrator is not only honor- 
ary; it is judicial in that a dispute is to be decided deliberately 
and fairly, with conscientious appraisal of the evidence and 
according to facts. The element of honesty is satisfied when the 
arbitrator conscientiously believes he is doing what is right, re- 
gardless of errors in judgment. The element of independence is 
satisfied when the arbitrator arrives at his decision by his own 
free will on the basis of these same facts. 


Impartiality. But more than this is required to satisfy the 
element of impartiality, for this includes not only an honest 
purpose and an independent mind, but the ability to maintain 
an even-handed attitude toward both parties alike. The arbitra- 
tor must stand between the parties with an absolutely open mind. 
The amount of interest which will create a personal disqualifica- 
tion does not admit of any precise definition; but any circum- 
stance having a plain, practical tendency to bias him in favor of 
either party will be open to suspicion; and it is a breach of duty 
for an arbitrator to conceal from either party the existence of any 
bias by which he is likely to be affected. The office being voluntary 
and honorary, it is for the parties to say whether the circum- 
stance, thus disclosed, is such as to invite withdrawal by the 
arbitrator. 

So closely identified with the judicial quality of any office is 
the element of impartiality that it deserves especial emphasis 
and consideration; for if it is absent, the very essence of arbi- 
tration is destroyed. 

Arbitration laws consider impartiality so important that they 
quite universally provide that, upon proof of bias, the award shall 
be set aside. Rules of procedure attach so much importance to it 
that they establish qualifications and have provisions for chal- 
lenge and for vacating of the office when bias is proved. But 
finally and ultimately the responsibility rests squarely upon the 
parties. If they want impartial arbitrators they can have them; 
but, alas, if they want advocates they can also have them, for 
the parties make the choice. 

When each party appoints a partisan or an advocate, the ju- 
dicial character of the office is violated and it is the parties who 
violate it and pull down its high character. In interpreting the 
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New York State Arbitration Law, the Court of Appeals has 
explicitly stated its opinion of this practice.* 

“But first, the practice of arbitrators of conducting themselves as 
champions of their nominators is to be condemned as contrary to the 
purpose of arbitration and as calculated to bring the system of enforced 
arbitrations into disrepute. An arbitrator acts in a quasi-judicial ca- 
pacity and should possess the judicial qualifications of fairness to both 
parties so that he may render a faithful, honest and disinterested 
opinion. He is not an advocate whose function is to convince the umpire 
or third arbitrator. He should keep his own counsel and not run to his 
nominator for advice when he sees that he may be in the minority. 
When once he enters into an arbitration he ceases to act as the agent 
of the party who appoints him. He must lay aside all bias and approach 
the case with a mind open to conviction and without regard to his 
previously formed opinions as to the merits of the party or the cause. 
He should sedulously refrain from any conduct which might justify 
even the inference that either party is the special recipient of his 
solicitude or favor. The oath of the arbitrators is the rule and guide of 
their conduct.” 


The court, however, is not in a position to maintain this prin- 
ciple unless a party challenges the award on this ground. Any 
correction, therefore, incurs the risk of invalidating the award 
and parties are naturally reluctant to take this step. Unless the 
rules provide for an earlier correction, arbitrations will go on 
with biased arbitrators. 

The Rules of the American Arbitration Association provide the 
correction at the time the arbitrator is appointed and during the 
proceeding. First, qualifications as to impartiality are estab- 
lished; second, the arbitrator is invited to examine his own 
qualifications by these standards and report any circumstances 
he thinks will create a suspicion of bias; and, third, the Arbitra- 
tion Committee makes inquiries. If, in spite of these precautions, 
it appears during the proceeding that a bias exists, a party may 
challenge the arbitrator and the Arbitration Committee hears 
the evidence and has power to declare the office vacant. 

It is truly astonishing the effect this procedure has upon the 
prospective or actual arbitrator, especially if he is a member of 
the National Panel and the Arbitration Committee is making the 
appointment. The attachments or business relations he discloses, 
thinking they may disqualify him, indicate a most scrupulous 
desire to be fair. It is also noteworthy that although these Rules 


8 See In the Matter of American Eagle Fire Ins. Co. v. New Jersey Insur- 
ance Co. (1925) 240 N. Y. 398, 148 N. E. 562. 
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have been in effect a number of years and many hundreds of cases 
have been before the Tribunal to which they are applicable, the 
Arbitration Committee has not in any case been called upon to 
vacate the office, as the arbitrator has willingly withdrawn when 
the circumstance was called to his attention. It seems that there 
is a sporting quality that comes out in an arbitration and no man 
wants to serve as a judge when others suspect his integrity or 
consider him unfair. Even when a partisan has been appointed 
by a party and it is pointed out to him that this situation creates 
an inequality, the other party having appointed a neutral, the 
instinct is for the party to withdraw him. Here, again, the 
absence of compensation more readily sets free the arbitrator 
and makes it easier for a party to withdraw him. 


Independence. Not only is the office of an arbitrator honorary 
and judicial; it is independent in a sense which a public court 
finds it difficult to achieve. Once the arbitrator is appointed he 
is free to arrive at his decision without political, partisan or 
other outside influences. There are no election debts to be paid 
and no political favors to grant. He need not frame his decision 
with the idea in mind that some other tribunal will upset it and 
he is not bound by what someone a century ago, when society was 
so utterly different, thought about a similar case. The public, 
being unaware of the proceeding, does not bring public opinion 
to influence his judgment and he is not worried about what the 
press will say concerning his conduct and how it will affect his 
future. Threats of removal or reprisal do not influence him, for 
he resumes his regular occupation when that particular arbitra- 
tion is closed and he may or may not be called upon again in his 
lifetime to act as arbitrator. 

His is the most independent of all judicial offices, for he is re- 
sponsible only to himself and there may be no interference from 
the parties, the court or the public with his actual judgment in 
the case. 


Oath of Office. The dignity of the office of arbitrator is greatly 
enhanced by the solemnity of his taking an oath of office. It is 
also part of its judicial attributes that such oath should be taken. 
When the arbitration law requires that it be taken, it must be in 
the prescribed form; when the rules require it, a form is usually 
provided. When both are silent, it is still a sound rule of prac- 
tice for an arbitrator to take an oath of office, for it impresses 
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upon him more deeply his responsibility and it creates confidence 
in his office. 


Source of Authority. An arbitrator derives his express au- 
thority: (1) From the submission or clause executed by the 
parties, the terms of which he is strictly bound to obey; (2) from 
the prevailing arbitration law whose regulations, insofar as it 
relates to him, must be explicitly followed; (3) from the rules of 
procedure drawn up by the parties or adopted by them, which, 
having been made expressly a part of the arbitration agreement, 
the arbitrator is bound to follow and respect. 

An arbitrator also has implied powers. For example, when the 
parties fail to provide rules of procedure an arbitrator may make 
them; or when the parties neglect to provide a method of deter- 
mining or regulating costs, an arbitrator may include them in 
the award. 

An arbitrator, before proceeding, should, therefore, be suffi- 
ciently familiar with the arbitration agreement, the prevailing 
law and the rules and with the implied powers of his office to 
exercise his authority correctly. 


Qualifications. Any person not excluded by law may serve as 
an arbitrator. He may be specifically excluded by the laws of 
some states, when, for example, he is related by blood or mar- 
riage to a party; or the law may establish certain qualifications 
which, if they do not exclude him from holding the office, may 
have the effect of nullifying his award. Such are the require- 
ments that there shall be no evident partiality or corruption in 
the arbitrator. 


METHODS OF SELECTION 


Number. Ordinarily it is discretionary with the parties to 
designate the number of arbitrators; whether it is to be one, 
two, three or five, or any other number. For cases involving 
small amounts and simple questions of fact, one arbitrator is 
ordinarily designated ; for other cases the usual number is three. 
When the parties fail to indicate the number and there are no 
rules covering this proceeding and the court is called upon to 
make the appointment, it will usually appoint one arbitrator.‘ 


In the hundreds of accident cases withdrawn from litigation in the 
Municipal Courts and referred to arbitration and where the claim was for 
not more than $1,000, only one arbitrator has been appointed in each case 
and in every instance a lawyer. 











318 The Arbitration Journal 





When the parties disagree upon the number, some provision is 
usually made in the Rules for designating the number. 


Tenure of Office. The appointment may be permanent or tem- 
porary. When an administrative agency appoints a board of 
arbitrators to serve the members of an organization or to dispose 
of classes of cases for a definite or indefinite period of time, the 
office takes on the character of permanency. When the parties, or 
an organization, appoint a sole arbitrator, under a contract or 
other agreement, to settle present or future controversies, the 
arbitrator is permanent and is sometimes referred to as the 
“ezar” of that industry. 

When, however, the parties name arbitrators to hear a dis- 
pute under a submission, the office is temporary and the arbi- 
trators become functi officio with the making of the award. When 
the parties name arbitrators under a clause, the office is tempo- 
rary, for it expires with the contract of which the clause is a part. 

In general tribunals, where all kinds of cases are submitted 
under either submissions or clauses, having no relation to each 
other, the appointment is usually temporary, new arbitrators 
being appointed to hear each case. 


Method of Selection by Parties. The method of appointing arbi- 
trators has everything to do with the kind of service they will 
render. Parties have the right to appoint them by any method 
they agree upon. They may agree mutually upon an arbitrator 
or they may each appoint one and agree upon some other way of 
appointing an additional arbitrator. They may also delegate this 
right to other persons or agencies. When the prevailing arbi- 
tration law prescribes a method or limits the right of the parties, 
that method must be followed. But the law, generally, respects 
the ancient right of the parties to choose their own judges unless 
they have voluntarily waived this right. 


Method of Selection by Other Arbitrators. A common method 
of naming arbitrators is for each party to name an arbitrator 
and to authorize these two to select a third arbitrator. This is 
an unsound practice, for it is by this method that partisanship 
is perpetuated. Aside from embodying a vicious principle, there 
are practical difficulties. First, the two arbitrators, being parti- 
sans, may spend endless time “jockeying” for an advantage in 
the appointment of the third arbitrator and cause endless bicker- 
ing and delay. Unless a time limit, in which they must act, is 
provided, the delay may defeat the arbitration as, for example, 
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where a time limit for making the award is provided in the arbi- 
tration agreement. The bickering of partisan arbitrators over 
the selection of the third arbitrator destroys the spirit of amity 
in the proceeding: (a) as between a party and his arbitrator, 
whom the party holds responsible for obtaining a friendly third 
arbitrator; and (b) between the arbitrators themselves, as each 
partisan arbitrator vies with the other in making the third 
arbitrator friendly to his side. This method is a survival of the 
practice of mediation in which the arbitrator, so chosen, comes 
to regard his function as that of mediator between the two arbi- 
trators, whereas his real function is to act as an arbitrator with 
powers equal to the others in deciding the dispute. 

When each party selects an arbitrator and leaves it to them or 
someone else to appoint the third, the presumption is that each 
has chosen an advocate between whom the other arbitrator is 
to decide. This method is gradually being replaced by selections 
made from panels of arbitrators which contain such highly quali- 
fied men that parties are induced to abandon the old way, under 
which so many awards are vacated, for the new way under which 
so many are sustained by the court. 


Method of Selection Under Rules. Instead of naming arbitra- 
tors or authorizing them to name another arbitrator, the parties 
may use rules which provide a method for naming arbitrators. 

The Rules of the American Arbitration Association offer an 
illustration. They provide that unless the parties have named 
the arbitrators or have agreed upon some other method, the 
selection is by mutual agreement upon names chosen from the 
National Panel of the Association by its Arbitration Committee. 
Lists of names are submitted to the parties for purposes of ap- 
proval or elimination and from the names remaining on the list, 
and in the order of preference indicated by the parties, the Arbi- 
tration Committee makes the appointment of the number desired 
by the parties. The parties have a specified time within which 
to return the lists and upon their failure to do so, the Arbitra- 
tion Committee is authorized to make the appointment, either 
from the lists submitted or from other names on its Panel. 


Method of Selection by the Court. It should not be forgotten 
that, under many arbitration laws, the court has the power to 
appoint arbitrators when the parties fail to do so or to provide 
a method. If a method is provided, which the parties have failed 
to use, the court may follow that method as, for example, if the 
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method authorizes appointment by the American Arbitration 
Association the court may direct it to proceed with the ap- 
pointment. If, however, no method is specified, the court may 
appoint any person it chooses, and if the parties find themselves 
with an expensive referee and a large bill for costs, they have 
only themselves to blame. 


Acceptance and Effect of Taking Office. When an arbitrator is 
chosen by whatever method and is notified of his appointment, it 
is optional with him to accept. No person can be compelled to 
accept service or to perform the duties of arbitrator, nor need he 
give any reasons for his declination. Nor need an arbitrator, 
under modern practice, give any bond for faithful performance 
of duties or be bound in any way to the office except by his 
honorable obligation to render an award. 

Upon accepting, the arbitrator is immediately in a new position 
with respect to the parties, the subject matter and the public. As 
to the parties, he is set apart as a judge and can no longer see 
them separately and privately at his convenience or enjoy them 
socially while the arbitration lasts. As to the subject matter, he 
cannot make private investigations, but must wait for the proofs 
to be presented to him at a hearing. As to the public, he has 
assumed the responsibility of ridding the community of a trouble- 
some dispute. If there are other arbitrators, he enters into a 
new cooperative relationship with them. His position in a trade 
may also be changed; for he is to decide a matter of importance 
to that group. His personal conduct during a proceeding is, 
therefore, directed to the maintenance of the confidence that was 
shown at the time of his appointment. 


Filling of Vacancies. In making appointments, parties rarely 
keep in mind that, for one reason or another, an arbitrator may 
not be able or willing to see the proceeding through. What, then, 
is the situation, if no provision has been made in advance for 
filling vacancies? It is generally assumed that the vacancy will 
be filled in the same manner as the original appointment was 
made; but how and when the office becomes vacant, whether the 
vacancy is admitted by the parties or a party, when it shall be 
filled and whether there are time limits or other circumstances 
that require haste, may present problems. For not always does 
a party wish to proceed, delay sometimes being to his advantage, 
especially under certain market conditions or at different seasons. 
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It is fundamentally important that no arbitration agreement 
should be executed without some method being provided for the 
filling of a vacancy in the office of arbitrator. 


POWERS 


Implied Powers. When two persons authorize a third person 
to arbitrate a controversy between them, by that very act they 
are understood to invest the arbitrator with the powers neces- 
sary to perform the duties of his office. These are called the gen- 
eral implied powers of the office. 

One of these implied powers is that of acting as private judge 
between the parties so as speedily to terminate the controversy. 
Another is to obtain from the parties a clear and definite state- 
ment of the precise question the arbitrator is to decide, for it 
would be futile for the parties to appoint an arbitrator and to 
withhold from him the power to inform himself. A third power 
is the ascertainment of the truth by submitting disputed facts to 
tests of proofs. A fourth power is the right to hear the parties 
and to summon witnesses and papers for the purpose of in- 
forming himself. A fifth power is to make rules of procedure 
when the parties have provided none. A sixth power is to fix his 
own fee and expenses in the award when the parties have failed 
to do so or have provided no other method. 

It is also an implied power of the arbitrator to relinquish his 
office and no penalty attaches to such withdrawal. It is, however, 
implied in his acceptance that the arbitrator will see the proceed- 
ing through and that only most urgent circumstances or reasons 
will justify relinquishment of the office. There is, of course, the 
accompanying obligation on the part of the parties to retain the 
arbitrator until the controversy is finally settled. 


Express Powers. Parties may, however, expressly confer 
powers upon the arbitrator in place of leaving them to inference. 
They do this by including in the arbitration agreement whatever 
powers they wish expressly to bestow. For example, they may 
authorize the arbitrator to appoint additional arbitrators or an 
umpire; they may empower him to assess damages and fix rates 
of interest, or they may authorize him to make a transcript of 
the proceeding. Any power, not inconsistent with the prevailing 
arbitration law, may be bestowed by mutual agreement ex- 
pressly stated in the arbitration agreement or subsequently by 
stipulation. 
9 














322 The Arbitration Journal 





Powers Conferred by Rules and by Law. Parties have a third 
alternative and that is to use rules that confer powers upon the 
arbitrator. By naming rules in the arbitration agreement, they 
as truly confer these powers as though they had written them, 
for they always have the right to change any rules. But so care- 
fully are these rules prepared by the sponsoring groups that 
unless an unusual situation arises, they generally prove adequate. 

Powers over which the parties have no control are those con- 
ferred by the prevailing arbitration law. Sometimes these may 
be waived as, for example, the power to hold hearings and some- 
times they may not be as, for example, the power granted to the 
arbitrator to issue subpcenas. As these powers differ so much 
under the different laws, it is always necessary to consult the 
prevailing law in setting up a proceeding. 


Administrative Powers. When an arbitrator serves under rules 
which provide an administrative body and prescribe its duties, 
he must permit that body to perform these duties, for they have 
been authorized to do so by the parties. These duties are largely 
of a ministerial nature and are intended to relieve the arbitrator 
of technical or routine detail. These duties do not affect the 
judicial function of the arbitrator, for he may not delegate his 
judicial powers of hearing and determining the issue. It is to 
him and him alone that the parties have entrusted the settlement 
of their controversy. 

Under the Rules of the American Arbitration Association, to 
use but one illustration, the Arbitration Committee, which is the 
designated body, institutes the proceeding on the request of 
a party; it fixes the number of arbitrators when the parties have 
failed to do so; it arranges the time and place of the hearing, at 
the convenience of the parties and the arbitrators, and sends out 
the notices; it makes the appointment of the arbitrators from the 
lists approved by the parties and notifies the arbitrators of their 
appointment and the parties of their acceptance; it collects and 
disburses funds to cover the cost of the proceedings according to 
the schedule set forth in the Rules and engages stenographic 
service when the parties so authorize. It furnishes hearing-rooms 
and provides the arbitrators with clerical services and it performs 
such duties as the arbitrators assign to it. It transmits the award 
to the parties and keeps the file, which it furnishes to a party 
for any court proceedings that he desires to institute. 
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Taking of Proofs. The arbitrator possesses wide discretionary 
powers respecting both the kind and extent of the evidence which 
he will receive. The faithful performance of his duties requires 
that he hold his mind frankly open and accessible to all material 
evidence tendered by either party. He is not empowered to decide 
an issue upon one-sided proof, provided proof is offered by both 
sides. So concerned are arbitration laws with the subject of 
ample proof that they generally provide that all pertinent and 
material evidence shall be received by the arbitrator and they 
reserve to the court the final determination of whether all such 
evidence has been admitted. 


Attendance of Counsel. It is largely within the discretion of 
the arbitrator whether he will allow parties to be represented by 
counsel or agents at a hearing. As a matter of legal right they 
are not entitled to be present. If, however, the parties, or the 
rules used by them, authorize their presence, then it is manda- 
tory upon the arbitrator to admit counsel. It is also discretionary 
with the arbitrator to accept briefs and to specify the time within 
which they are to be filed. Ordinarily, the right to be present 
carries with it the obligation of the arbitrator to receive briefs of 
counsel. 


Liability for Exercise of Powers. Generally speaking, the arbi- 
trator is not liable in a civil action for acts committed in the 
exercise of his powers and parties have no redress against him 
for mistakes in law, in fact or in judgment, or for exceeding his 
authority or for failing to exhaust the submission, or for any mis- 
conduct in office. Having selected the arbitrator, for better or 
worse, and having agreed to abide by his decision, it is for the 
parties to assume the risks. The price they may have to pay, 
however, for making mistakes is the possible invalidation of the 
award by the court, if such results from acts contrary to law 
committed by the arbitrator or if he has failed to exercise his 
powers in the manner provided. 

Neither do the various arbitration laws provide for criminal 
liability. Even in states in which the penal laws provide for 
such liability, there appears to have been no instance of an actual 
criminal prosecution of an arbitrator.° 


5In many states, under penal statutes, if any person who is chosen an 
arbitrator shall take anything to give an award or receive any gift from a 
party in such a proceeding, he shall, upon conviction, be adjudged guilty of 
a misdemeanor. In other states, under penal statutes, any arbitrator who 
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ETHICAL DUTIES 


Tradition, custom or rules have come to require of the arbi- 
trator the performance of certain duties that lie beyond the do- 
main of law and prescribed procedure. For lack of a better name, 
these may be called ethical duties or responsibilities. Those 
adopted by the American Arbitration Association for members 


of its Panels are applicable to any proceeding and include the 
following: 


Examination of Qualifications. It is the duty of any person 
nominated as arbitrator in any specific case, upon the receipt of 
the notice and before acceptance, to examine scrupulously his 
own personal and technical qualifications. Any circumstance, 
which he believes might cause suspicion of his impartiality, inde- 
pendence or ability, should be immediately disclosed, so the parties 
may withdraw the appointment or waive the circumstance. 


Expediting Proceeding. It is an elementary duty of the arbi- 
trator to expedite the settlement of the controversy. He should 
be alert to make his service useful to the parties by avoiding 
delays on his own part, by opposing dilatory practices by parties 
or counsel, by refusing unnecessary adjournments and by meet- 
ing the convenience of the parties as to the time and place of 
hearings. The arbitrator should set a good example by being 
prompt at hearings, by taking prompt procedural decisions and 
by shortening time limitations, wherever possible. 


Keeping Down Costs. One of the alleged advantages of arbi- 
tration is its low cost. It is the duty of the arbitrator to conduct 
the proceedings with the utmost economy, keeping within allow- 
ances when these are set or regulating rigorously the expense 
when the parties have neglected to safeguard themselves. The 
arbitrator should incur no new or unusual expenses without the 
explicit consent of the parties. By expediting the proceedings, by 
having the fewest necessary hearings and by not taking frequent 
adjournments, the arbitrator can and should keep down costs. 


Maintaining Amity. The behavior of the arbitrator should be 
such as to encourage all parties to lay matters honestly and fairly 
before him. It rests solely with the arbitrator to have the parties 
leave a hearing in a spirit of friendliness, for it is he who gives 





wilfully receives any communication or information relating to the proceed- 
ing, is guilty of a misdemeanor. There are apparently no records of such 
actions being brought under these laws. 
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the atmosphere to the whole proceeding. A loss of temper, a dis- 
play of impatience, an indication of bias, an exhibition of arro- 
gance on his part may destroy the amity of the proceeding and 
cause loss of confidence. The arbitrator should maintain toward 
other arbitrators a courteous attitude; for even though one is 
designated as chairman, all are equal in their powers. 


Duty as to Counsel. When counsel are present on behalf of 
their clients, there is sometimes a tendency to introduce the tactics 
of litigation. It is the responsibility of the arbitrator to see that 
this does not happen and to free the proceeding from the spirit 
of litigation. He can do this by compelling civility between coun- 
sel and by requiring courtesy on the part of counsel toward wit- 
nesses and by allowing the parties to present their case in their 
own way, free from intimidation. As counsel are usually present 
by consent of the arbitrator, it is entirely within his power to 
insist upon an attitude of cooperation. 


Privacy. It is the responsibility of the arbitrator to maintain 
the privacy of the proceeding, for it is he who decides who shall 
be admitted to a hearing. He must, however, respect this privacy 
in other particulars, by not discussing with outsiders the matter 
before him, by not disclosing the names of parties or the nature 
of the controversy, and by not making public reference to the 
arbitration or to himself as arbitrator in that particular case. 
Only with the mutual consent of the parties may this rule be 
abrogated. In other words, the arbitrator should not enable the 
public to learn that an arbitration has taken place or who were 
the parties. 


Award. It is clearly the duty of the arbitrator not to give any 
inkling of what his decision is to be before the hearing is closed 
and the award is made; nor to indicate the nature of his delibera- 
tion. This rule of conduct is most important, for nothing so dis- 
courages the presentation of full and conclusive evidence as for 
a party to get the idea that the arbitrator’s mind is made up or 
that he is no longer interested in taking evidence. It is also dis- 
couraging to hear from outsiders what the decision is to be. These 
disclosures lead a party to endeavor to upset the award in the 
belief that he has not had a fair hearing, or that someone else 
enjoys the confidence of the arbitrator more than he does. 


Avoidance of Suspicion of Bias. From the time the arbitrator 
accepts office, his conduct should be such as to avoid any suspicion 
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of his fairness and honesty. He will, therefore, avoid receiving 
favors from either party, or accepting invitations from a party 
or his counsel; he will have no communication with either party 
not immediately made known to the other party; he will receive 
no private communications which he does not disclose to both 
parties; he will enter into no relationships which might change 
his point of view or make him a beneficiary under his own award. 
A scrupulous arbitrator will go further and will refuse to benefit 
from offers made by the successful party to improve his social 
or financial position, for the acceptance of these, even subse- 
quently to the making of the award, may readily be construed 
to be a reward for his favorable decision. 


Use of Information. During the course of a proceeding, in- 
formation may be disclosed which could be used by an arbitrator 
to his advantage or to the disadvantage of persons appearing be- 
fore him. Of such a nature might be the disclosure of the assets 
of acompany. Neither an arbitrator nor a party should use such 
information during the proceeding or subsequently, to obtain 
profits or advantages for himself or to affect adversely the stand- 
ing of anyone appearing in the proceeding. To do so is to expose 
the arbitrator to the charge that he profited or helped others to 
profit by the arbitration in ways not in consonance with the 
judicial character of his office. 


Justice Not Compromise. When the parties refer a controversy 
to an arbitrator, to be adjudicated under the prevailing arbitra- 
tion law, they contemplate, and have a right to expect, a decision 
which determines their respective claims on the basis of the evi- 
dence submitted. An arbitrator misuses his powers and takes an 
unfair advantage of the parties when, unapproached by them, he 
tries to persuade or force parties to compromise or settle their 
controversy. Had they preferred this procedure, the parties 
would have selected a mediator or conciliator. It is the privilege 
of the parties voluntarily to effect a settlement of their contro- 
versy during the arbitration proceeding and to withdraw the case 
or to ask the arbitrator to give it the status of an award. It is 
not, however, the privilege of the arbitrator to participate in 
making such a settlement and he may, with entire respect for the 
obligations of his office, decline to give such a settlement the 
stamp of his approval as an award. 


Legal Advice. It is not the function of an arbitrator to 
give legal advice. Even though he may be a member of the 
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Bar, the parties have appointed him to act as a judge and not as 
their counsel. Interpreting the rules of procedure and applying 
the prevailing arbitration law to the proceedings are within his 
powers. Applying principles of law, when so authorized by the 
parties, is also within the powers of an arbitrator. But to advise 
a party how to proceed in a court action to enforce the agreement 
or the award or to advise him as to other legal rights is clearly 
not the function of an arbitrator. 





COMPULSORY ARBITRATION IN THE GRAIN AND 
FEED TRADE 


BY 
E. G. KIBURTZ * 


AT this late date it seems unnecessary to expatiate at any length 
on the practicality and desirability of compulsory commercial 
arbitration. 

Thirty-seven years ago, when the Grain and Feed Dealers 
National Association launched its campaign to bring arbitration 
to the grain and feed trades, many of its members were skeptical 
of the results. They feared that compulsion would not work in 
a voluntary organization. Grain and feed dealers are great 
individualists. This is because of the competitive nature of the 
business. Men are slow to surrender their liberty of action after 
they have, for several generations, operated under a theory: “I 
will run my business in my own way and not subject myself to 
the dictates of others”. 

This was the attitude taken by many dealers, and it was not 
at all surprising, in view of the whole system of private enter- 
prise that had obtained since colonial days. But evolution in 
business, as in everything else, was too much for them. The in- 
dustrial revolution was ushering in the mechanical age with its 
undreamed-of complexities. Men were forced to work together, 
whether they liked it or not. Evolution for a generation had 
been pointing unerringly towards a complex civilization. The 
days of simple colonial business were drawing to a close. 

It is to the great credit of the grain and feed dealers that they 
saw and understood the trend. The more progressive of the deal- 
ers had urged arbitration in the annual conventions of 1899 and 


* Secretary, Grain and Feed Dealers National Association. 
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1900, and in 1901 their efforts were crowned with success. Arbi- 
tration as a definite, settled policy was accepted as a rule of 
conduct. To be sure the sailing was none too smooth during the 
first years following the adoption of the scheme. Some members 
refused to arbitrate and were expelled. Some declined to abide by 
awards made by the arbitrators and they too were forced out of 
the Association. 

At first it was the policy of the Association to withhold from 
publication the names of the delinquent members who declined to 
arbitrate or refused to pay arbitration awards. This proved a 
source of weakness on the Association’s part because the prac- 
tice, to some extent, nullified the benefits of arbitration. 

In 1911, the Association decided to publish its own journal, to 
be edited by the secretary. This was a combination magazine 
and house organ and was issued twice a month. A portion of the 
journal contained news and information about the activities of 
the National and Affiliated Associations and the balance was 
taken up with a list of members of the Association “in good 
standing.” Before each issue was published changes were made 
in the directory of names. The members were asked to make use 
of the list when buying or selling grain or feed and the following 
slogan was adopted: “All of our direct and affiliated members 
observe their contracts. There may be others as good as these, 
but why take a chance?” 

In order to preserve the integrity of the list, it was decided to 
publish the names of all members who refused to live up to their 
arbitration obligations. The names of all expelled members who 
declined to arbitrate or pay an arbitration award were printed 
in the magazine for everyone to see. This was regarded as 
vengeance by some of the members, though the number was not 
very large. They believed the publication of names of such de- 
linquent members to be an arbitrary action and an abridgment 
of their legal rights. They spoke of the Association as being in 
the hands of a dictatorship. Finally, in 1921, one of the members, 
who had refused to arbitrate and pay an arbitration award, went 
to the lower court in Toledo, Ohio, then the headquarters of the 
Association, and secured a temporary order restraining the As- 
sociation from expelling him, on the grounds that the organization 
had usurped the functions of the civil courts and had set up “a 
state within a state”. The Common Pleas Court in Toledo, after 
a full hearing, dissolved the injunction, but the plaintiff appealed 





ee 
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to the Circuit Court of Appeals, consisting of three judges. This 
court sustained the Common Pleas Court, but the plaintiffs, still 
not satisfied, appealed to the Supreme Court of Ohio. The Su- 
preme Court upheld the decision of the Circuit Court of Ap- 
peals, dissolving the injunction, and thus the legal resources of 
the plaintiff, insofar as Ohio was concerned, were exhausted. 

One of the allegations contained in the plaintiff’s petition for 
an injunction was that the Association, in publishing to the 
grain and feed trades the names of members who failed or re- 
fused to pay awards, was destroying their business and depriving 
them of a means of livelihood. This charge was denied by the 
Association, which took the stand that the plaintiff had volun- 
tarily joined the Association and had subscribed to the arbitra- 
tion rules which enjoined expulsion on all delinquent members. 
Further, the Association contended, the publication of such names 
did not in any sense constitute the maintenance of a black-list. 
The Association, it contended, did not warn its members to re- 
frain from trading with expelled members. The publication of 
the name of an expelled member simply informed members that 
the said member had refused to live up to his obligation which he 
had voluntarily assumed. Members might deal with him if they 
wished. The notice simply put them on guard that the expelled 
member was unreliable. 

The three Ohio courts named above all upheld the contention 
of the Association and placed compulsory commercial arbitration, 
throughout Ohio and the nation, on a sound footing. This was a 
big triumph for the Grain and Feed Dealers National Associa- 
tion, which had been one of the pioneers in arbitration. Of 
course, arbitration is now so firmly fixed and established in the 
minds of all grain and feed dealers that no one questions the 
right of the Association, either to compel arbitration or to 
publish the names of members who refuse to live up to their 
arbitration obligations. 

Since the adoption of arbitration by the Grain and Feed Deal- 
ers National Association in 1901, only 13 changes have been made 
in the arbitration rules. This speaks well for the sound judgment 
and good sense of those who, 37 years ago, laid the foundation 
for arbitration among grain and feed dealers of the nation. 

Practically every trade organization that has since adopted 
arbitration has written to the Grain and Feed Dealers National 
Association for a copy of their arbitration rules. In some cases 
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these rules were adopted by them in full. In others they were 
used as the basis for their arbitration rules, with only such 
changes as were demanded by the varying activities of their 
members and their trade requirements generally. 

In the 37 years since the Association adopted arbitration, 
more than 1,500 cases have been heard by the arbitrators and 
91 members have been expelled. Most of these expulsions came 
in the early days of arbitration. In 1921 there were 23 expulsions. 
This was the largest number in one year, and was caused by the 
deflation following the panic of 1919-1920. At that time the 
bottom suddenly dropped out of the grain market. It is safe to 
say that most of the 23 members expelled were simply unable 
to pay the awards that had been made against them. During the 
past few years there has not been a single expulsion. The number 
of cases also has declined, due to the fact that members now know 
more about the arbitration rules and the trade rules, and trivial 
disputes are either settled by correspondence or are not brought 
to the attention of the Association. 

The Grain and Feed Dealers National Association has for 
many years followed the regional plan in handling disputes. It 
has committees located in the east, the central west, the Pacific 
coast, the southwest and the southeast to handle grain cases; a 
committee to dispose of feed disputes, and an appeals committee. 
The secretary of the Association allocates these cases according 
to the residence of the litigants. 

The arbitration cases brought before the Association vary in 
the amount of claims. The largest award given by the Associa- 
tion to any one litigant was for $7,281.03. This controversy was 
between a member in Minneapolis and one in Omaha. The case 
was decided in 1921. 

Compulsory arbitration is something of an old story to grain 
and feed dealers. They accept it as a matter of course and would 
not think of going back to the chaotic times that preceded its 
introduction. In these “good old days” many practices were com- 
mon that would not today be tolerated for a moment. “Let the 
purchaser beware” was the rule rather than the exception. This 
has all been changed, thanks to the pioneer work of such organi- 
zations as the Grain and Feed Dealers National Association, 
which has saved its members thousands of dollars in court costs 
and attorney fees. It has adjusted trade disputes amicably and 
without malice or ill feeling, and brought to the dealers a true 
sense of their importance in the race toward advanced living. 


> 
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NOTES AND COMMENT 


Stock Exchange Appoints Panel of Arbitrators. The New York 
Stock Exchange has implemented the arbitration provisions of its 
amended Constitution, approved by its members on March 17, 
1938, and reported in the April issue of THE ARBITRATION 
JOURNAL,* by the appointment of a panel of 144 arbitrators who 
will be available to act in disputes arising between members or 
member firms of the Exchange and their customers. The panel 
is divided into two groups, one composed of persons engaged in 
the securities business and the other of persons not so engaged, 
the latter group including well-known persons in many lines of 
business. For the first time in the history of the Stock Exchange, 
women are given a place in its arbitration procedure, the names 
of three women being included in the first mentioned group and 
two in the second. 

The service is established on a national basis, since the six 
Governors of the Exchange who represent other sections of the 
country have cooperated in supplying names for the panel of 
arbitrators, so that in the future it will not be necessary to hear 
cases exclusively in New York City. 

Disputes between members of the Exchange will continue to 
be heard by the Arbitration Committee as in the past. In cases 
involving a non-member, the arbitration board will be composed 
of one member of the Arbitration Committee, one member drawn 
by lot from the panel of persons engaged in the securities busi- 
ness and three drawn by lot from the panel of persons outside 
the securities business, non-members thus constituting a majority 
of any arbitration board. 

The Exchange has also established a new schedule of fees, the 
costs payable by any party to an arbitration proceeding being 
limited to $25 in cases involving not more than $500, $50 in cases 
involving not more than $1,000, with maximum fees fixed at $120. 


Curb Exchange Revises Procedure. The report of the Special 
Committee on Organization and Administration, submitting to 
the Board of Governors of the New York Curb Exchange such 
recommendations for amending the Constitution or for changing 
Exchange procedure as might be deemed desirable, was made on 
August 31, 1938. The report called the attention of the Board of 


* Vol. 1, No. 2, p. 126. 
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Governors to several undesirable features of the present system 
of arbitration and made a number of recommendations. Under 
the present system, for example, the procedure depends for its 
operation upon one fixed group of arbitrators, not varying with 
the type of case to be heard, the parties involved or the number of 
cases awaiting decision; and disputes which must be arbitrated 
are now limited to those arising from member contracts. The 
Committee believes that arbitration should be mandatory in all 
disputes between members arising from business transactions, 
and that arbitration agreements between members and their cus- 
tomers should be encouraged. 

The Committee recommends that the duties of the Arbitration 
Committee be: first, to decide whether or not, in any case pre- 
sented, the parties are bound to arbitrate, and second, to adminis- 
ter an arbitration procedure to be adopted by the Exchange, which 
should include the following principles: 


(1) That in a dispute between a non-member and a member, the non- 
member may elect to arbitrate either under the Exchange Arbitration 
Procedure or before the American Arbitration Association, but that all 
disputes between members must be arbitrated under the Exchange Arbi- 
tration Procedure. 

(2) That each party submit a list of acceptable arbitrators and from 
each such list the Committee on Arbitration will select two arbitrators 
if the claim exceeds $1,000 and one if the claim is less than $1,000, and a 
third, or fifth, arbitrator should be a member of the Board of Governors. 

(3) That in arbitrations between members and non-members, desig- 
nated arbitrators may be either members or non-members; but in arbi- 
trations between members the designated arbitrators shall be regular or 
associate members or partners in regular or associate member firms. 

(4) That the decision of the arbitrators shall be final and shall be 
rendered in a form upon which a judgment may be obtained under New 
York law. 

(5) That failure on the part of a4 member to pay an award shall be 
deemed a failure “to meet his engagements” and subject the member to 
suspension under Article XVI, Sec. 2 of the Constitution. 


Rules of the Rice Millers’ Association. THE JOURNAL has received 
from the Rice Millers’ Association a pamphlet containing the 
August, 1938, edition of the Association terms and rules govern- 
ing transactions in rice and rice by-products. Rule No. 11 refers 
to the arbitration of disputes or controvercies and all differences 
of opinion with respect to quality of a shipment, whether between 
members or between a member and a non-member. In the event 
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the dispute or difference arises out of a transaction in which 
the Association’s Uniform Contract has not been used, the matter 
may likewise be submitted to the Arbitration Committees by the 
voluntary and mutual consent of the parties. 

In addition to prescribing the procedure to be followed by 
either party in initiating an arbitration and filing statement of 
claim and answer, the Rules also provide: claims must be made 
or arbitration demanded within three days after arrival of goods; 
buyer must pay for and take charge of goods, in cases of disputed 
quality, pending decision of the Arbitration Committee; disputes 
as to quality to be decided on basis of samples only, with no rep- 
resentatives of either party present; cost of arbitration shall be 
a fee of $15 plus expenses, to be borne by the party against whom 
the award is made; interpretation or application of the arbitra- 
tion rules to be made by the Arbitration Committee, subject to 
appeal to the Executive Committee of the Association, which also 
constitutes an appeal committee, to which an appeal from a de- 
cision of the Arbitration Committee may be made by either party 
within seven days from the date of the award. 


Cotton Yarn Rules of 1938. The Cotton Yarn Rules of 1938, 
approved on August 3, 1938, by the Executive Committee of the 
Carded Yarn Group and the Board of Directors of the Southern 
Combed Yarn Spinners Association, for the buying and selling 
of cotton yarn, contain the following provision for the settle- 
ment of disputes: 


Arbitration. In any instance where claim has been made by the buyer 
that goods shipped under a contract are not up to contract specifications, 
and buyer and seller have failed to agree on a fair basis of settlement, 
such controversy shall be settled in the following manner: 

(a) An umpire, acceptable to both parties, shall be appointed by the 
Cotton-Textile Institute, with power to employ experts where necessary. 
The judgment of this umpire shall be final and binding on both parties 
and all expenses are to be borne by the party against whom judgment is 
rendered. 

(b) In the adjustment of claims arising from defects which can be 
checked mechanically, the standard specifications for tolerance and test 
methods for yarns, single and ply, as defined by the American Society 
for Testing Materials, designation No. D 180-37, are to be used in con- 
nection with yarn shipped under this contract. All other specifications as 
to quality, quantity, measurement, count and weight are approximate 
in accordance with the custom of the trade. 
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Accountants Active in Commercial Arbitration. The Committee 
on Commercial Arbitration of the American Institute of Accoun- 
tants, of which J. Pryse Goodwin (New York) is Chairman, 
reports gratifying progress in spreading among local accountants, 
in the territories in which the various committee members are 
located, a knowledge and consideration of commercial arbitration 
as a function of the accountants’ profession. A number of ad- 
dresses have been delivered before meetings of State Societies 
on the subject and the Committee is also using publications of 
the state organizations to present articles on various phases of 
arbitration. The latest of these is by Lewis Sagal on the “De- 
velopment of Arbitration as a Function of the Accounting Pro- 
fession,” and appears in the Connecticut C.P.A. for August, 1938. 

The personnel of the Committee on Commercial Arbitration 
includes, in addition to Mr. Goodwin: James F. Hughes, New 
York; Hobart S. Hutzell, West Virginia; Charles F. Rittenhouse, 
Massachusetts; Lewis Sagal, Connecticut; Clarence S. Springer, 
Vermont; Henry Thomson, California, and Lewis Wintermute, 
Ohio. 


Piano Manufacturers Approve Arbitration. The National Piano 
Manufacturers Association of America, Inc., through the action 
of its Executive Committee at a recent meeting held in New York 
City, has approved the principles of arbitration for the settlement 
of both commercial and industrial disputes. The following is the 
text of the resolution adopted by this important trade group: 
Resolved, that the National Piano Manufacturers Association of 


America, Inc., approves of the principles of arbitration of commercial and 
industrial disputes, as set forth by the American Arbitration Association. 


Foreign Trade Leader to be Honored. James A. Farrell, Chair- 
man of the National Foreign Trade Council, Inc., and long identi- 
fied as a leader in the foreign trade activities of the United 
States, will be honored on November 1 at a luncheon sponsored by 
the American Arbitration Association, the Chamber of Com- 
merce of the State of New York, the Merchants’ Association of 
New York, the National Council of American Importers and 
the Inter-American Commercial Arbitration Commission. The 
luncheon will be held at the Hotel Commodore, in conjunction 
with the Twenty-fifth National Foreign Trade Convention and 
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is being tendered to Mr. Farrell in recognition of his services as 
an arbitrator and in promoting the use of arbitration in the for- 
eign trade of this country. 





COMMERCIAL ARBITRATION AWARDS 


The Case of the Ice-Bound Barge. Was the freeze-in of a fleet 
of barges due to the negligence of the towing company and was 
the barge-owner entitled to damages to cover demurrage? 


A barge-owner entered into a contract with a towing company 
under which the company was to act as his agent in securing 
cargoes and towing the barge on trips through the New York 
State Barge Canal. The agreement contained the following 
provision: 


This agreement to be subject to acts of God, ice, freeze-ins, breakdowns 
of canal, strikes or riots and all matters not within the control of the 
company. 


One trip was completed satisfactorily and the barge was 
returned to Buffalo and loaded with grain, awaiting assembly 
with a number of other barges for the trip down the canal to 
New York. Winter was approaching and the season of canal 
operation was drawing to a close. 

High water caused a delay of several days in assembling the 
fleet, but finally the trip was begun. A short time later one of 
the barges hit an obstruction in the canal and developed a leak. 
The fleet was tied up to a mooring and the convoying tug went 
back on its route to pick up an empty barge to which to transfer 
the cargo of the damaged one. By the time it returned, however, 
the leaking barge had been repaired so that it could continue 
and further time was lost while the empty barge was returned 
to a safe mooring. 

At just about this time a distress call was received from 
another tug of the same company, which had lost its propeller 
and found itself and its fleet of barges in danger. According 
to the law of the sea, the captain of the tug receiving the distress 
call went to the rescue of his fellow officer. After these various 
delays, the company ordered another tug to pick up the original 
fleet and the trip to New York was resumed. No sooner had 
the fleet started down the canal, than a very early cold snap 
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set in and ice formed on the canal, making further movement 
dangerous, if not impossible. Canal authorities thereupon offi- 
cially closed the canal for the season, tying up all shipping until 
reopening in the spring, because of the fact that when the Com- 
missioner of Canals and Waterways closes a canal, the buoys, 
temporary dams and various other apparatus are removed to 
prevent damage by the ice and once these are removed no 
further transportation is allowed on the canal, even though a 
later thaw occurs. Incidentally, the records of the Commissioner 
showed that this was the earliest freeze-in in the history of the 
canal and that more boats than ever before were caught in 
the ice. Eight other fleets owned by the company involved and 
250 vessels of other owners were thus tied up through the winter. 

The barge owner contended that if the company had shown 
due diligence in sending the fleet through the canal and had not 
taken away the original tug, the fleet would have arrived at 
Troy before the freeze-in and, therefore, the cargo could have 
reached New York City for prompt delivery. A claim for de- 
murrage for a total of 169 days was made against the company 
and the matter was submitted to arbitration, in accordance with 
a provision of the agreement. 

The arbitrators found that the company and the captain of 
the tug had not been negligent in the handling of the fleet and 
had used their discretion and best judgment, which they were 
permitted to do under the contract, in the various emergencies 
which had arisen. Therefore, the claim of the barge owner for 
damages was disallowed. (Docket 2502.) 





The Case of the Fugitive Dye. When consumer demands an 
allowance for defective dye in manufactured garments how 
should responsibility for the defect be determined? 


A clothing manufacturer with a plant in Baltimore, a New 
England woolen mill, a New York selling agent and an army 
depot were all involved in a dispute over fugitive dye, which 
was submitted to arbitration in accordance with the arbitration 
clause in the wool manufacturer’s standard contract. 

The clothing manufacturer purchased wool cloth from the 
mill to be manufactured into windbreakers for the army depot. 
However, two samples of the cloth taken from the factory by 
the head of the depot were found to be unsatisfactory because 
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of fugitive dye. The cloth was thereupon returned to the mill 
for correction of this condition by refinishing, after which 
process the cloth was returned to the manufacturer and made 
into windbreakers. 

After delivery of the garments, the depot made further tests 
and claimed that they were not yet free of defective dyes, with 
the result that the manufacturer was forced to make an allow- 
ance of 15 cents apiece for 20,000 garments. The manufacturer 
thereupon withheld the balance of payment due to the mill which 
amounted to $8,862, and claimed that from this sum a deduction 
of $6,129 should be made by the mill as damages for the loss 
sustained by him, not only on account of the reduced price paid 
for the windbreakers, but also for expenses incurred in testing 
and reshipping the merchandise. 

The board of arbitrators chosen from the Panel of the American 
Arbitration Tribunal consisted of a wool manufacturer, a cloth- 
ing manufacturer and an investment banker. Two hearings were 
required for the submission of the evidence, after which the 
arbitrators awarded the clothing manufacturer an allowance of 
$3,750 in full settlement of his claim, thus reducing the balance 
due the mill to $5,112. (Docket 2012.) 





Parent and Private School. Was a school’s registration blank 
a contract and was the parent responsible for tuition for the 


term covered by it, even though the registration was subsequently 
withdrawn? 


A dispute arose between a private school and the father of 
one of its pupils concerning payment of a bill for tuition, and 
was submitted to arbitration under the Rules of the American 
Arbitration Tribunal. An oral hearing was waived and the 
matter presented in writing to three arbitrators. 

In the spring of the year in which the controversy arose, the 
school sent the parent of the pupil in question the usual registra- 
tion blank for the fall semester, which was referred to in a 
covering letter as a “contract”. The blank contained a provision 
for the entry of the pupil and the terms of tuition and further 
provided: “No deduction being made for absence or withdrawal 
before the end of the school year.” 

The signed blank was returned after some delay with a cover- 


ing letter stating that the parents desired to discuss their child’s 
3 
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work and progress with the principal of the school. After this 
discussion the school authorities were advised in writing by the 
pupil’s mother that the parents had decided to enter their child 
in another school in the fall, but that, notwithstanding the fact 
the parents were under the impression the contract was subject 
to cancellation upon notice up to August 1, the tuition would be 
paid when due. 

In the fall, when a bill was sent by the school at the usual 
time, the father refused to pay it, stating that he felt that his 
notification to the school before May 1 was sufficient notice to 
cancel the contract and suggesting that a compromise sum be 
agreed upon. The school took the position that the parent should 
fulfil an obligation which had been entered into voluntarily and 
suggested that the matter be submitted to a board of arbitration. 
This was agreed to and the American Arbitration Tribunal was 
chosen to adjudicate the claim. 

The arbitrators found that the registration blank constituted 
a contract between the parties and awarded to the school the 
full amount of the tuition agreed upon. (Docket 2142.) 
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INDUSTRIAL PEACE: A JOINT ENTERPRISE ; 


BY 
EDWARD F.. McGRADY 


I AM singularly impressed by the presence here tonight of so 
many outstanding men and women who occupy important places 
in our country’s life—leaders in banking, business, industry, 
the bar, organized labor and public service. 

This meeting is in itself of great significance because it is a 
crystallized effort in the creation of better human relations 
within industry. I cannot recall, off-hand, any time in the past 
when the representatives of so many industrial and labor in- 
terests have come together to do honor to the cause of indus- 
trial peace. Your presence here tonight is a real and genuine 
tribute to the American Arbitration Association, its principles 
and its aims. I believe that any organization that serves the 
public interest so well is deserving of the highest praise. 

For 13 years now, this Association has been promoting the 
use of peaceful and voluntary arbitration in the commercial 
field, that is, among business firms and groups, throughout the 
United States. That the Association’s work has been successful 


*Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 399; references to industrial 
arbitration in foreign countries will be found in the section on Interna- 
tional and Foreign Arbitration, p. 361. 

7 An address delivered by Mr. McGrady, Vice-President, Radio Corpora- 
tion of America and former Assistant Secretary of Labor, on September 27, 
1938, in New York City, on the occasion of the presentation to him of the 
American Arbitration Association’s Gold Medal for distinguished service in 
the promotion of industrial peace. 
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goes without saying; but what is more to the point is the fact 
that, annually, many millions of dollars have been saved for 
American business through the use of arbitration to avoid the 
enormous waste that results from litigation. 

Commercial practices of whole industries have been changed 
and improved through the good offices of this Association. Good- 
will has replaced rancor, goods have moved, employment has 
been maintained, and profits have been made in hundreds of 
cases where lawsuits would have meant stagnation of business 
and long-lasting ill feeling. 

It is not suprising, then, that this success in the field of com- 
mercial arbitration attracted the attention of those involved in 
industrial labor disputes. In increasing numbers, requests for 
the services of the Association in labor-management disagree- 
ments began to come in. Many of the cases were handled at first 
under the rules for commercial procedure, but it was soon dis- 
covered that special rules were needed. It was also found that 
the addition of men and women, especially skilled in industrial 
relations, to the Association’s national panel of 7,000 arbitra- 
tors was necessary. 

In order to meet this situation, the Association inaugurated, 
less than a year ago—last October, to be exact—the Voluntary 
Industrial Arbitration Tribunal to provide facilities for handling 
labor disputes. It is not necessary now to explain in detail how 
the Tribunal functions, but I would like to point out that it is 
entirely non-official and non-partisan. It offers its facilities on 
equal terms, under equally fair conditions, to both management 
and labor. One of its most important attributes is its voluntary 
method of industrial arbitration. It enters a case only when 
the parties to a dispute voluntarily request its services. 

I like that word “voluntary.” It has a particular connotation 
of freedom, which we value so highly in this democratic country 
of ours. It has been my experience that when men are given the 
opportunity for voluntary action their efforts are usually met by 
success. Just the opposite is true when compulsion is employed. 

More than 100 cases have been submitted to the Voluntary 
Industrial Arbitration Tribunal by management and labor in 
the fewer than twelve months of its existence. Questions for 
settlement have ranged from what might be called minor cases up 
to questions of the most vital importance to both sides. And 
every one of these cases arbitrated was settled to the mutual satis- 
faction of the disputants! 
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Think of it! Can you find a more remarkable record? One 
hundred cases submitted; one hundred cases settled to the satis- 
faction of all parties concerned. When 7 think of that record I 
wonder why it is that almost every day there comes news of 
more lock-outs and strikes—with all of the loss, suffering and 
ill-will that goes with them. 

The use of force will never prevail over justice. Force has 
never conclusively and finally settled any issue between men. In 
proof of this, we have only to look at war and its cruel waste of 
millions of lives and billions of dollars. The World War, we were 
told, was fought to end all wars. Eight and a half-million human 
beings perished and an expenditure of more than 186 billion 
dollars was wasted. Look at Europe and Asia today. There you 
see great wealth and man-power withdrawn from the normal 
channels of business, commerce and industry and poised once 
again upon the brink of destruction. 

Thank God we are not threatened by an enemy from without 
our borders, but we do have a problem of putting our own house 
in order—within. This is the immediate task confronting all of 
us. We must face it resolutely, determined in our efforts to find 
a solution that will remove the causes that create bitterness, 
waste and industrial warfare by substituting patience, education, 
tolerance and the creation of confidence between the leaders of 
industry and labor. 

Employers and employees should arrive at a basis of under- 
standing through the recognition of the place which each shall 
occupy in the operation of industry. They also should provide 
for complete cooperation and efficient service so that the cost of 
manufactured commodities may be reduced and the standard of 
living of the workers steadily improved. 

All human industrial relations, if wisely dealt with, will take 
into account the physical and spiritual welfare of the workers, 
emphasizing those intangible human values which raise men and 
women to a higher plane of living. 

If both sides would only recognize that they are partners in a 
joint enterprise whose success depends upon mutual goodwill 
much friction would be avoided. Between industry and labor 
there is an interdependence so fixed and irrevocable as to make 
complete success attainable only from understanding each 
other’s problems and making an honest and continued effort in 
cooperation. 
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Many of the labor leaders with whom I grew up were aware 
of this fact and practiced this philosophy. They were men who 
felt deeply the responsibility of their positions. They all had an 
unwavering respect for the sanctity of contracts. It was simply 
a matter of honor. They placed a high value on public goodwill. 
Abraham Lincoln well said: “With public sentiment nothing can 
fail. Without it nothing can succeed.” 

As a spokesman for labor and as a neutral in government ser- 
vice, it was my pleasure to meet a number of men in industry who 
constantly took the leadership in economic readjustments and 
always approached every industrial situation in a painstaking 
and fair-minded spirit. Their initiative has created better indus- 
trial relations in outside fields. 

Industry has become the very lifeblood of the country. Human 
life is dependent upon its services. Business must be given a 
chance to live and to grow. Too many human values are at stake 
to allow it to be unfairly dealt with. 

That our machine age has produced an involved and highly com- 
plex economic structure is admitted by all. Interlacing ties have 
created a condition under which no single group can become en- 
tirely independent of all others. Unfortunately our social plan- 
ning has not kept pace with our technological improvements. 
There have been increasing hardships and injustices in our social 
and economic system. These maladjustments must be corrected. 
Not only for the welfare of industry and labor, but for the peace 
and well-being of the nation. 

I firmly believe that there is a solution to all human problems. 
The problems of industry and labor are essentially human and 
can therefore be solved. Patience, reason and complete coopera- 
tion is the answer. 

Let us all dedicate ourselves to the policy of fair dealing and 
the creation of goodwill by sitting down together around the 
table and, in common counsel, looking the circumstances and all 
the facts in the face. Let us surround our talk and our action 
with proper restraint and unfailing courtesy, each recognizing 
the problems of the other. In this manner we will obtain the 
greatest possible benefit to each with the least possible harm to 
any. Can it be done? It has been done—without acrimony, vio- 
lence, unfairness, or the taking of any improper advantage. Let 
we give you the proof. 
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As recently as ten days ago, I had made a cross-section survey 
of the organized workers of the nation. It covered ten interna- 
tional unions with a total membership of approximately 965,000 
workers. The report showed that these international unions, in 
addition to their long-time methods of mediation and conciliation, 
have established in their local or international laws the policy of 
resorting to local or international arbitration when a deadlock is 
reached in any controversy. These international unions have 
practiced this system for upwards of 35 years and have found it 
satisfactory. By this method, they not only avoid untold trouble 
but also reap rich dividends of goodwill. 

Industrial peace is not a God-given product. It must be culti- 
vated and worked for constantly. Let me put it this way. Con- 
ciliation, mediation and voluntary arbitration are the marks of 
civilization. They are the enemies of distrust and force. They 
do away with the fang and the claw. 

The time is here for the universal institution of mediation, 
conciliation and voluntary arbitration as the methods for settling 
industrial disputes. An agreement reached on equitable grounds 
is far better than one arrived at by force or legal technicality. 

In the American Arbitration Association and its Voluntary 
Industrial Arbitration Tribunal, this country has one of the finest 
possible agencies to promote industrial peace and goodwill. It has 
a great contribution to offer to a troubled industrial world, and 
I am sure its services will be increasingly accepted to the enrich- 
ment of industry, labor, the community and the nation. 





THE FACTUAL APPROACH TO INDUSTRIAL ARBITRATION 
BY 
GEORGE W. TAYLOR * 


THE history of many well-established unions, such as the Amalga- 
mated Clothing Workers of America and the American Federa- 
tion of Hosiery Workers, is a record of contrasts. Numerous 
bitter strikes against employers to secure the right of collective 
bargaining alternate with the story of peaceful, business-like re- 
lations with employers who have recognized the union claim for 
collective bargaining rights. The tasks and the tactics of the 


* Associate Professor of Industry, Graduate School, Univ. of Penna., and 
Impartial Chairman of the full-fashioned hosiery industry and of the men’s 
clothing industry (Phila. area). 
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union “department of war” are quite different from those under- 
taken by the union “department of state”. 

Those labor disputes that are incident to organizing for col- 
lective bargaining remain the chief area of industrial conflict. 
They are often intensified by a clash of two philosophies, each 
sincerely held, and are customarily resolved by the sheer strength 
of the contending parties. Many observers have concluded that 
such labor disputes are non-arbitrable. Nevertheless, significant 
progress has been made within the past several years in sub- 
stituting the plant election for the organization strike as a civi- 
lized method for settling the vexing problems of representation 
and union recognition. In a sense, the election is the adaptation of 
arbitration principles to the organization problem. Experience 
with the industrial election is limited, and techniques can un- 
doubtedly be improved, but the fundamental idea is a notable step 
in the adaptation of arbitration procedures for the improvement 
of industrial relations. 

The organization drive of a union may result in collective 
agreements. Most of them provide for the arbitration of all 
unsettled differences that arise between the parties in applying 
the agreement. Frequently, provision is made for the actual 
determination of certain agreement terms through arbitration. 
It is of primary importance to recognize that the creation of a 
collective agreement need not signify that the parties are really 
determined to engage in genuine collective bargaining. Some 
agreements merely represent an armistice in the battle over 
whether or not there shall be collective bargaining, or mean that 
the organization drive formerly conducted on the outside of the 
plant is now to be continued inside. Just as the union may seek to 
increase its membership and to improve its status, the employer 
may use various means of decreasing the union strength or 
prestige in preparation for the day when he can return to indi- 
vidual bargaining. Such contracts may be called organization 
agreements. The status of the union has not been established 
and the agreement is a phase of organization rather than the 
means of developing genuine collective bargaining. 

The attitude of both parties toward the problems that arise 
under the organization agreement is often in terms of “what will 
keep the union in the plant?” or “what will decrease union pres- 
tige in the plant?”. Issues that come to arbitration under such 
agreements fairly bristle with the politics of the entire situation. 
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A routine matter, that would otherwise be quickly settled without 
fuss or trouble, is considered crucial by the parties because of its 
influence upon the form of industrial relations that are to prevail. 
Arbitration under organization agreements must obviously be 
limited to deciding each case “on its own merits”, irrespective of 
the consequences to either party, if it is evident that the employer 
has not actually accepted collective bargaining as the basis of his 
industrial relations. 

One frequently has a feeling of futility about the accomplish- 
ment of an arbitration award made under these circumstances. 
On the other hand, where the parties have concluded that the time 
has come to bend energies toward making collective bargaining 
work, the arbitrator may secure the consent of the parties, not 
solely to settle an individual dispute, but to assist in the develop- 
ment of procedures to dispose of such types of disputes in the 
future through negotiation of the parties. Such arbitration can 
be highly constructive in assisting the formulation of a workable 
plan of industrial relations under the collective agreement. 

When the status of a union is reasonably secure with the em- 
ployees, and when the employer has genuinely accepted collective 
bargaining as the process by which conditions of work are to be 
determined, labor disputes take on quite different characteristics. 
Numerous common interests are then recognized; both parties 
face the necessity of determining labor costs that will not inter- 
fere with the continued, profitable operation of the business. The 
common interest of the parties typifies disputes over interpreta- 
tion of agreement terms and also those arising in negotiation for 
a future wage agreement. These issues are predominantly ques- 
tions of economics and if the bargaining is based upon extensive 
research findings, the range of differences between employer and 
union policy can be narrowed materially. 

A factual approach to collective bargaining in the individual 
plant and in the individual industry is undoubtedly the road to 
industrial peace under labor agreements. The availability of all 
the facts constantly narrows the range of difference to the point 
where it would not be “good business” for either party to shoulder 
the cost incident to the use of economic force in resolving such 
issues. Differences arising over future wage contracts are then 
naturally submitted to arbitration. As respects the interpreta- 
tion of existing agreements, many unions provide for a continuing 
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arbitrator or Impartial Chairman to rule on all grievances that 
arise during the term of the agreement. 

The basic requirements of arbitration proceedings growing out 
of genuine collective bargaining naturally include an adequate 
hearing where facts may be submitted and opinions freely ex- 
pressed. But, it is as important to recognize that, after a decision, 
the parties must still live and work together in an amicable way, 
if the business is to be operated efficiently. Moreover, the status 
of an arbitration award largely depends upon the attitude of the 
parties. There must be a “consent to lose.” Such a consent is 
commonly present where arbitration has been preceded by col- 
lective bargaining on a factual basis, which not only narrows the 
range of difference, but consequently the extent of possible loss 
from an arbitrator’s ruling. In all cases, the importance of the 
“consent to lose” requires that arbitration be accepted volun- 
tarily by the parties. 

Some students of labor relations have expressed the belief that 
a labor dispute can be “settled” by arbitration only if “the lion’s 
share goes to the lion”. This is on the premise that arbitration is 
primarily a substitute for the strike. It is, therefore, reasoned 
that unless the lion is satisfied, a decision will either not be applied 
or will engender dissatisfaction that leads to a deferred and more 
vigorous conflict. While there are cases that appear to support 
this point of view, it is obvious that the arbitrator has a respon- 
sibility that goes far beyond fixing rates and conditions of work 
on the basis of some psychic appraisal of what the parties consider 
their economic strength to be. Moreover, the usual dispute sub- 
mitted to arbitration under genuine collective bargaining is not 
a contest to the death between gladiators, but a problem in eco- 
nomics that has complex psychological aspects. While the latter 
may require careful attention to “face-saving”’, that should not 
obscure the necessity of making a decision, in the interest of both 
parties, that is economically sound. The bald fact is that the 
long-run interests of either party are not protected by a deter- 
mination based solely upon the economic power of each party. 

There is no doubt that collective bargaining and arbitration is 
a phase of the economic process of determining labor cost. While 
sheer economic power cannot be a final determinant, neither is 
the arbitration on a sound basis if it is mere compromise or an 
effort to translate a preconceived ethical idea of “doing good” 
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into a wage scale. Either compromise or the best of intentions 
may fail badly if they result in decisions that are economically 
unsound. 


Most labor issues that are submitted to arbitration must be 
approached as problems in economics. The factors that are of 
compelling force include such items as cost of living, prevailing 
wage rates, production costs, elasticity of demand, and many 
others. The factual approach to arbitration has proven to be 
effective in a number of industries. Not only does it result in 
economically sound decisions, but it is the one approach that 
emphasizes the primacy of reason and permits the parties to par- 
ticipate in the development of reasoning that underlies a de- 
cision. The parties need not be surprised at a final result and 
they will customarily accept its inevitability if the underlying 
facts are secured and properly analyzed. Carried out on such a 
basis, labor arbitration need not be based solely on an appraisal of 
economic strength and it can play a vital part in the national 
labor policy that is being evolved. 





ARBITRATION IN THE AMERICAN PUBLIC SERVICE 
BY 
STERLING D. SPERO * 


ONE of the outstanding characteristics of governmental employ- 
ment is the insistence of the government-employer that its posi- 
tion as sovereign entitles is to rights, privileges and consideration 
from its workers to which no other employer may lay claims. It 
insists that the integrity of public authority requires that the 
state, as employer, exercise absolute control over its relations 
with its servants; that any attempt on the part of the latter to 
agitate or strike against their employer, in the same manner as 
other workers, would threaten the foundation of the state. For 
these reasons, even when the government, in response to pres- 
sure from its own employees, from the organized labor move- 
ment or from civic groups, has given legislative guarantees to the 
exercise of certain civil rights by its workers, it has reserved 
to itself the ultimate right of decision. 


* Author of Employer and Employee in the Public Service and, soon to be 
published, The State as Employer. 
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Under the circumstances the establishment of a system of arbi- 
tration for the solution of employment disputes in the public 
services has been most difficult. The basic law affecting the civil 
rights of federal employees (the Lloyd-LaFollette Act of 1912, 
37 Stat. 555) provides “that no person in the classified civil ser- 
vice of the United States shall be removed therefrom except for 
such cause as will promote the efficiency of said service and for 
reasons given in writing—but no examination of witness nor 
any trial or hearing shall be required except in the discretion of 
the officer making the removal. . . .”” A commission on industrial 
relations, called by President Woodrow Wilson, reported in 
1920: “As a matter of principle, government is not in a posi- 
tion to permit its relations with its employees to be fixed by 
arbitration.” 

Legislation seeking the establishment of a hearing or review- 
ing agency in the federal service, independent of the control of 
the employing authorities, has been sought by the unions of fed- 
eral employees since 1915. The department heads and bureau 
chiefs have always succeeded in accomplishing its defeat. How- 
ever, circumstances have in recent years been pushing the federal 
authorities to make important concessions in practice, while still 
holding to their theoretical absolutism. 

The incident which broke the ice, the so-called Donovan case, 
occurred in the summer of 1934. John L. Donovan, President of 
the NRA local of the American Federation of Government Em- 
ployees, an A. F. of L. union, was dismissed from the service on 
charges growing out of his union activities. The union demanded 
a hearing for Donovan before the newly established National 
Labor Relations Board. A campaign carried on with unprece- 
dented vigor for an organization of government employees put 
the National Recovery Administration in an exceedingly embar- 
rassing position. Here was a federal agency doing the very 
thing it was condemning private employers for doing. Here was 
an agency pressing for the right of organization for private 
employees and discharging one of its own employees for activity 
in connection with that very right. The situation was threaten- 
ing to weaken the whole NRA labor program. To avoid further 
embarrassment, Administrator Hugh S. Johnson yielded to the 
union’s demands. The National Labor Relations Board, though 
without legal jurisdiction over government employees, consented 
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to act as arbitrator. After full hearings it handed down a de- 
cision in favor of Donovan, who was quickly reinstated. 

The second important step in recognition of the principle of 
arbitration in the American public service came about a year 
later, in the municipal service of New York, when a new regime 
in the Emergency Relief Bureau adopted a personnel policy which 
was in essence, though not in form, the first industrial contract 
in the United States between a union and an employing govern- 
ment department. The rearrangement provided for an unpaid 
board of three outsiders chosen from a panel jointly agreed upon 
by the Bureau and the employees’ representatives, to hear em- 
ployee appeals from the administration’s decisions in disciplinary 
cases wherein the empleyee charged discrimination. Scores, per- 
haps hundreds, of cases have come before this board since its 
establishment and decisions against the administration have 
been frequent. 

Little of importance in the field of arbitration occurred in the 
federal service after the Donovan case until a C. I. O. union, the 
United Federal Workers of America, was established in June, 
1937. This union has, in a number of cases in which important 
issues of principle were involved, succeeded in securing the con- 
sent of the employing department to the appointment of a mu- 
tually satisfactory outside arbitrator to hear the dispute and 
make recommendations. In all these cases, however, the em- 
ployees who were restored to their jobs in response to the arbi- 
trator’s findings and recommendations could receive no compen- 
sation for the time between their unjust discharge and their 
reinstatement. This is inevitable under the present law, for no 
authority exists to pay an individual while not actually employed 
or on lawful leave. 

For this reason, and also because no administrator can be 
compelled to exercise the discretion to hold a hearing conferred 
by the Lloyd-LaFollette Act, the United Federal Workers had a 
bill introduced in the last session of Congress to give formal sanc- 
tion to arbitration in the federal service. This bill provided that 
whenever an employee had been disciplined for discriminatory 
reasons and his case could not be adjusted by direct negotiation 
with the employing authority, such employee could demand the 
appointment of a referee with authority to summon persons and 
papers and make findings and recommendations to the employ- 
ing agency. The bill provided that the referee was to be chosen 
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by the United States Civil Service Commission and the employee 
or his representative. Congress did not even bring the bill to 
a hearing. 

Arbitration has received its greatest recognition in the public 
service in cities in which the State, County and Municipal Work- 
ers of America, a C. I. O. union chartered last year, has been able 
to obtain signed agreements with the municipal authorities. The 
most recent of such agreements, concluded between the union and 
the City of Newcastle, Indiana, provides: “In the event that it 
is impossible to reach a solution of any question to the mutual 
satisfaction of the Union and the Mayor, it shall be turned over 
to an impartial board of three members, to be chosen in the 
following way: One member to be chosen by the Union, one 
member to be chosen by the Mayor, and one member to be chosen 
by mutual agreement of the two members already chosen. De- 
cisions of this board shall be accepted by both parties.” 

The Federal Workers’ Appeal Bill, as the proposed measure 
of the United Federal Workers was called, did not make the de- 
cisions of the referee binding after the manner of this municipal 
agreement, for the reason that they wished to avoid possible 
constitutional complications regarding the executive power of 
removal. However, federal employees have had no difficulty in 
obtaining full compliance with the findings of arbitrators where 
their appointment had no specific legal sanction. There is even 
less likelihood that their findings and recommendations would be 
ignored if the system were specifically set up by statute. 

In the American public service arbitration machinery has 
operated or is designed to operate within much narrower limits 
than in the field of private employment, because in the public 
service wages, hours and many other working conditions are 
regulated by statute rather than by mutual agreement. Yet, even 
here, there is an important area in which arbitration might come 
into play. Where wages, as in most mechanical services, are 
fixed at the prevailing rate for similar work in the locality, arbi- 
tration might be invoked to settle disputes as to what the pre- 
vailing rate is. In the T. V. A., the law provides that such dis- 
putes be arbitrated by the Secretary of Labor. In the Govern- 
ment Printing Office the law provides that such disputes be 
settled by the Congressional Joint Committee on Printing. Where 
salaries are fixed under a classification statute disputes requiring 
arbitration might arise as to proper classifications. 
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However, when all is said and done the rdle of the legislature 
in American public service employment relations does restrict 
the field of arbitration to far narrower limits than in private 
employment. In the words of President Roosevelt: “The very 
nature and purposes of government make it impossible for admin- 
istrative officials to represent fully or to bind the employer in 
mutual discussions with government employee organizations. 
The employer is the whole people who speak by means of laws 
enacted by their representatives in Congress. Accordingly, ad- 
ministrative officials and employees alike are governed and 
guided, and in many instances restricted, by laws which establish 
policies, procedures or rules in personnel matters.” 

To an extent these limitations are real. In many cases, how- 
ever, they are of such purely legalistic character that develop- 
ments will doubtless relegate them to a status similar to that of 
the British royal veto. 





NOTES AND COMMENT 


Industry and Labor Join in Tribute to Edward F. McGrady. 
Thirty-eight years ago, New York City was the scene of an effort 
to bring industry and labor together through conference and 
social intercourse. Over a quarter of a century this effort has had 
many ups and downs, until it was lost in the changing industrial 
scene. 

New York recently witnessed the revival of that dream, be- 
cause a leader has appeared who so eminently possesses the 
confidence of organized industry and all branches of organized 
labor, that it is possible to unite them under his leadership. 

That leader is Edward F. McGrady, former Assistant Secre- 
tary of Labor and now Vice-President of the Radio Corporation 
of America, whose service in the cause of industrial peace was 
recognized at a great public meeting held in New York on Sep- 
tember 27. On that occasion Mr. McGrady received from the 
American Arbitration Association the first medal for distin- 
guished service in industrial peace ever bestowed in this country 
by that non-partisan, impartial group of leaders. 

The bestowal of this medal was not only a recognition of the 
service rendered, but cast a ray of light on things to come, for 
above all other men in public life today, Mr. McGrady holds the 











352 The Arbitration Journal 





key to voluntary industrial peace between American industry 
and labor. 

September 27, 1938, may well go down in American industrial 
history as ushering in a new era of industrial understanding and 
peace, of hope and belief that differences will be settled amicably, 
of confidence in the ability of Americans to work together for 
the good of their country. For this meeting called together 1,200 
leaders of business and of labor, many of them meeting together 
for the first time, not only to honor a man, but to put into 
constructive motion further voluntary cooperation for industrial 
peace under his leadership. 

In that meeting sat together the head of a great steel corpo- 
ration and an American Federation of Labor leader, the head of 
a powerful banking house and a Committee for Industrial Organ- 
ization leader, the head of a leading tobacco concern and the 
chairman of a mediation board. Tribute was paid jointly by the 
Secretary of Labor, by the head of the greatest electrical industry 
and by both the A. F. of L. and the C. I. O. to the man who 
alone could have commanded such unity. Representatives of 50 
of the outstanding unions of the city sat side by side with as 
many industrial groups. 

The President of the United States, the Governor of the State 
of New York, the President of the National Association of Manu- 
facturers and many others sent messages of congratulations; 
and industrial, C. I. O. and A. F. of L. leaders together paid a 
tribute to Mr. McGrady. The Mayor of New York, himself the 
keeper of peace during his term of office, paid the final tribute 
to Mr. McGrady and to the men assembled to do him honor. 

The full text of Mr. McGrady’s speech at the dinner will be 
found on p. 339 of this issue. 


Commission Reports on Industrial Relations in Great Britain and 
Sweden. Reports of the President’s Commission on Industrial 
Relations in Great Britain and Sweden, made after weeks of 
intensive study of industrial problems in the two countries, were 
submitted to President Roosevelt during September. 

The first report, submitted September 1, consisted primarily 
of an historical survey of industrial relations in Great Britain. 
It stressed the fact that British labor is very generally repre- 
sented by strong labor unions which cooperate fully with each 
other, whether they be craft, industrial or general, and that 
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employers are about as completely organized for the purpose of 
making agreements with labor. Agreements are made and 
enforced, the report indicated, largely on the basis of voluntary 
collaboration, with the government reserving a place as a body 
of appeal of last resort in disputes. “In keeping with the general 
philosophy”, the report stated, “the idea of compulsory statutory 
arbitration of industrial disputes is opposed.” 

The report contains a section devoted to “provisions in the 
agreements for the settlement of basic terms of employment and 
disputes and grievances, without stoppage of work”, including 
inter-union jurisdictional and organizational disputes. 

The Commission’s later report on Sweden was devoted largely 
to an historical survey of the development of employer-employee 
relations in the past 50 years and a review of the machinery 
provided for the peaceful settlement of disputes, with no refer- 
ence to the applicability of Swedish methods to this country. In 
the Commission’s opinion, industrial relations in Sweden have 
reached their present state of development largely because “the 
settlement of differences by methods of persuasion rather than 
by force has become the order of the day”. 


Automobile Union Dispute Arbitrated. A plan designed to end 
the factional differences in the United Automobile Workers’ 
Union, by submitting them to arbitration, was accepted on 
September 16 by the executive board of the Union. In accordance 
with the agreement, the question of the reinstatement of four 
expelled Union officers was submitted for final decision to Sidney 
Hillman, president of the Amalgamated Clothing Workers, 
and Philip Murray, C. I. O. vice-chairman. The decision of the 
arbitrators was announced on October 3, and directed the rein- 
statement of the four expelled Union officials without, however, 
making any findings with respect to responsibility or blame of 
any of the individuals figuring in the controversy. 

The agreement of September 16 also creates a joint committee, 
composed of Mr. Hillman and Mr. Murray, representing the 
C. I. O., and Homer Martin, president, and R. J. Thomas, a vice- 
president, for the Automobile Workers Union, which will deter- 
mine matters of policy relating to cooperation between the 
U. A. W. and the C. I. O. and settle such disputes as may be 
referred to it by the executive board of the Union. 

4 
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Arbitration on Program of Transit Association. The American 
Transit Association, which met in Toronto October 2-6, 1938, 
for its Fifty-seventh Annual Convention, devoted its opening 
general session on October 3 to a consideration of the subject 
of industrial arbitration. The Association’s President, Charles 
W. Chase presided and Herman A. Gray, Professor of Law at 
New York University, delivered an address on “The Cooper- 
ative Settlement of Labor Disputes”, followed by an address on 
“Voluntary Industrial Arbitration: Principles and Procedure” 
by Franklin E. Parker, Jr., President of the American Arbi- 
tration Association. 


Three-Year Hosiery Agreement. A three-year agreement reached 
by the negotiating committees representing the Full Fashioned 
Hosiery Manufacturers of America and the American Federation 
of Hosiery Workers became effective on September 1, stabilizing 
wages of approximately 30,000 skilled workers over the period 
of the contract and insuring 58 member manufacturers against 
interruptions to business through strikes and lock-outs. This 
protective feature of the agreement is expected to encourage 
Northern hosiery manufacturers to undertake the expense of 
installing modern machinery to meet competition from low-wage, 
non-union mills in other parts of the country. 

The agreements also provides for adjustments in the national 
wage scale for individual mills where these changes are regarded 
as necessary for competitive purposes, and a manufacturer who 
feels that he needs more modern machinery to meet competition 
will propose to the union that, if such new equipment is installed, 
it permit a reduction in wages. The union may also seek adjust- 
ments at individual mills and, if its request is refused by the 
manufacturer, arbitration will foilow under the terms of the 
contract. 


Solution of a Minority Problem. New York City’s Harlem, the 
biggest Negro community in the world, has solved a serious 
racial employment problem by the setting up of joint arbitration 
machinery by the white and Negro forces of Harlem, under which 
discrimination against Negro workers will be abolished and they 
will be assured of one-third of the “white collar” jobs in the 
community. 
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The pact was won after months of negotiation by the Greater 
New York Coordinating Committee for Employment, set up by 
Mayor LaGuardia and representing some 200 Negro organiza- 
tions, and the Uptown Chamber of Commerce, acting on behalf 
of merchants employing an estimated 10,000 persons. It was 
based upon a citizens’ survey which showed that the business 
depression, combined with racial discrimination in the giving of 
jobs, produced a great deal of unrest and resentment and on 
occasions has led to serious riots. The terms of the pact preclude 
the forcing of white employees out of their jobs in order to effect 
the adjustment, but in stores where fewer than one-third of the 
workers are Negroes, members of this race will replace white 
clerks as vacancies occur. 

The merchants, on their part, agree to extend advancement 
opportunities to Negroes, bring pressure to bear on non-cooperat- 
ing bodies and end all phases of discrimination in wage scales 
and lay-offs. The Negroes are pledged to abstain from picketing, 
boycotts and other mass demonstrations against stores until 
charges of discrimination have been heard and sustained by a 
Joint Arbitration Committee, representative of both sides, whose 
findings will be binding. Negro workers will be hired through a 
central employment bureau operated by the New York Urban 
League and the Young Men’s and Young Women’s Christian 
Associations of Harlem. 


Peace Comes to Harlan County. For more than 20 years, Harlan 
County, the rich southeastern Kentucky coal field, has been the 
scene of bitter warfare between union miners and mine operators, 
this industrial strife culminating this year in an indictment of 
69 defendants—mine owners, individual operators and law- 
enforcement officialsk—in a Federal Court on charges of con- 
spiracy to violate the Wagner Act. The cast ended in a mistrial 
after three months. 

At this point the leaders of the two sides were persuaded that 
a discussion of their differences might lead to a solution, where 
warfare and litigation had failed, and they met around a table 
in a Tennessee hotel. Within seven days an agreement had been 
reached between the Harlan County Coal Operator’ Association 
and the United Mine Workers of America—an agreement which 
affects some 15,000 miners. 
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In addition to wages, hours and conditions of labor, the agree- 
ment provides a method for the settlement of disputes without 
suspension of work. In the event initial efforts of the aggrieved 
party or a mine committee and the mine management fail to 
settle differences, the dispute or difference is referred to an arbi- 
tration board consisting of two members designated by the mine 
workers and two by the operators, the board having power to 
choose an umpire upon their failure to agree. Should the board 
be unable to agree upon an umpire, he shall be designated by 
the International President of the United Mine Workers of 
America and the president of the Harlan County Coal Operators’ 
Association, and his decision in any matter referred to him shall 
be final. 


Fact Finding Commissions for New York. One of the first acts 
of Miss Frieda S. Miller, who succeeded Elmer F. Andrews as 
Industrial Commissioner of the State of New York when the 
latter was appointed by President Roosevelt as Administrator 
of the Federal Wage-Hour Law, was the creation of Fact Finding 
Commissions which will function in major strikes and industrial 
disturbances in which mediation has failed to bring about a 
settlement. 

The plan contemplates the creation in major strikes of fact 
finding boards composed of one representative of the Industrial 
Commissioner, who shall have power of subpoena; an employer 
from the industry affected but not from the plant directly in- 
volved, and an official of a union associated with the one engaged 
in the dispute, but not of the union itself. The empowering of 
the Industrial Commissioner to subpoena witnesses through a 
representative on the fact-finding board would make it possible 
for the board to gather complete data for the guidance of concili- 
ation groups, although it is expected that this subpoena power 
would be used as sparingly as possible, so as not to stress the 
participation of the Government representative in the efforts 
to find a solution of the problem. 
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INDUSTRIAL ARBITRATION AWARDS 


Does the Union have the sole right to interpret the term “good 
standing” and, over the protest of Employer, demand the dis- 
charge of a dues-paying member charged with infractions of 
Union rules? 


In the agreement between Union and Employer there was a 
provision that the Employer would not retain any employees who, 
having become members of the Union, thereafter failed to con- 
tinue to remain “members in good standing”, with a further 
provision to the effect that the Employer, upon notification from 
the Union that a member had failed to remain in good standing, 
would discharge such employee within one week of such notifi- 
cation, unless subsequently advised by the Union that the member 
had been reinstated to good standing. 

A controversy subsequently arose as to whether or not the 
Employer was obligated to discharge a certain member who, 
the Union claimed, had failed to remain in good standing by 
reason of the fact that he had attempted to discredit the Union 
among his fellow workers, both Union and non-Union members, 
and had otherwise violated Union rules, although he had con- 
tinued to pay his Union dues. 

The Employer refused to comply with the demand for the 
employee’s discharge, on the ground that a member remained in 
good standing in the Union so long as he paid his Union dues, 
and that the Union alone did not have the sole right to interpret 
the term “good standing’, which the latter claimed. The 
employee, incidentally, was one of the best workers in the plant. 

The decision of the Arbitrator was that the Employer was 
required to discharge the employee who, by notice in writing of 
the Union, had been declared not to be in good standing, under 
the terms of the agreement. (Docket No. 2366 of the Voluntary 
Industrial Arbitration Tribunal.) 





When an even number of Union and non-Union employees are 
laid off, in accordance with the terms of an open-shop agreement, 
and later two vacancies occur, is the Employer required to rein- 
state two Union members or may he divide the jobs between 
Union and. non-Union employees? 


Four Union employees, and an equal number of non-Union 
workers, were laid off by the Employer under the terms of the 
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agreement between Employer and Union, which provided for 
an open shop and for the continuation of a policy by the Employer 
“to lay off employees because of seasonable declines generally 
recognized in its business, and general business decline, or by 
reason of the discontinuance of any store or department or as 
may be required for the efficient or economical operation of its 
business ... .”, such lay-offs to be made “without discrimina- 
tion on the basis of seniority in all cases”. The agreement 
further provided that if, after such lay-offs, “the Company 
requires additional employees of the character of those laid off”, 
preferential re-employment, at the salary formerly received, 
shall be given to those “desirous of returning to the Company’s 
employ ... . on the basis of seniority”. 

A claim was made by the Union that the lay-offs of its members 
were not those contemplated by the agreement and that the 
action of the Company was discriminatory in nature, in that it 
violated seniority rules. A further claim was made that two 
vacancies which occurred in the Employer’s clerical department 
after these lay-offs should have been filled exclusively by Union 
members and not by the two new non-Union employees who 
were taken on. 

The Arbitrator failed to find that the lay-offs of the Union 
members were either discriminatory or in violation of the 
seniority provision of the contract, upholding the general neces- 
sity for the lay-offs because of general business conditions and 
the seasonal decline in the Employer’s business. 

While the Arbitrator found some force in the Employer’s con- 
tention that there should be no discrimination between Union 
and non-Union members in effecting re-employment, it seemed 
to him, since the agreement provided for an open shop, that 
when the Employer had need for two additional workers (one 
of whom was a secretary whose work as somewhat specialized 
and the other a routine clerical worker), one of the re-hired 
workers should have been a Union member. As any of the four 
laid-off Union employees could have performed this routine 
clerical work, the Arbitrator directed the reinstatement, without 
back pay, of one Union member on the basis of seniority. (Docket 
No. 2424 of the Voluntary Industrial Arbitration Tribunal.) 
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When shall an Employer’s business be considered to have been 
“nermanently reduced” under the meaning of a labor contract 
which permits a reduction in the number of employees in such 
event ? 


The Employer sought authorization to reduce his personnel 
by 50 per cent, under the following clause in the labor agreement 
with the Union: 

“The Employer shall not have the right to reduce the number of 
employees in his establishment unless the Employer shall have per- 
manently reduced his business. ... . In such event the Employer shall 
give the Union no less than 30 days’ notice of desired reduction. ... . 
Should the parties hereto fail to agree .... the matter shall be 


immediately submitted to an Arbitrator as herein provided and such 
arbitration shall be completed within said 30 days id 


When the Union disputed the Employer’s statement concern- 
ing the decline of his business and insisted that there had been 
no reduction in the “permanent business” of the Employer, the 
matter was submitted for arbitration to Paul F. Brissenden, of 
the School of Business of Columbia University. Officers and 
counsel of the Employer and business representatives of the 
Union appeared before the Arbitrator and presented statistical 
and descriptive summaries reflecting the existing condition of 
the company and the recent trend of business. 

The question at issue was whether or not, upon the evidence 
submitted, the Employer had permanently reduced his business 
within the meaning of Section 25-A (quoted above), with its 
suggestion of long-run business changes and not recurrent, 
seasonal changes; also, if there was reasonable likelihood of 
better business and an up-turn in sales, in which event there 
could be no reduction in personnel; and, further, whether the 
quoted words implied a reduction voluntarily planned and created 
by the Employer, rather than one forced upon him by circum- 
stances beyond his control. 

All of these elements of the controversy were taken into con- 
sideration by the Arbitrator, in connection with his careful 
analysis of the summaries and descriptive statements of the 
company’s affairs. The conclusion reached by the Arbitrator 
was that, although a more than seasonal decline in business 
occurred in the period covered by the dispute, it was not of such 
a character nor marked by such circumstances as to warrant 
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the belief that it would continue for months (if, indeed, it was 
even then continuing) ; and, further, that the business reduction 
in question showed signs of being ironed out and succeeded by 
an appreciable expansion of activity within a relatively short 
time. The decision of the Arbitrator was that it had not been 
shown that the Employer had “permanently reduced his business” 
within the meaning of the contract and that request for author- 
ization to reduce personnel must be denied. 











INTERNATIONAL AND FOREIGN 
ARBITRATION* 


Advisory Committee: Philip C. Jessup, Chairman; Sophonisba Breckinridge, 
Herman G. Brock, Raymond L. Buell, John W. Davis, Stephen Duggan, 
Allen W. Dulles, Frederick S. Dunn, James A. Farrell, James W. Gerard, 
Frank P. Graham, Lloyd C. Griscom, Boies C. Hart, Alvin S. Johnson, 
Jackson H. Ralston, James T. Shotwell, Thomas J. Watson. 


THE THIRD HAGUE CONFERENCE 


BY 
HAYNE DAVIs + 


THE Third Peace Conference at The Hague was provided for by 
the final Act of the Second Conference held in 1907. By the terms 
of that Act, the Third Conference should have assembled during 
the year 1915. Why did it not do so? Because the world was 
engulfed in war the year before. Why did not the Third Con- 
ference convene as soon as practicable after the end of the World 
War? Because the League of Nations was formed as part of the 
Treaty of Peace terminating that war, with provision for an 
Annual Assembly of Delegates from all nations which approved 
the Covenant part of the Peace Treaty and so became members 
of the proposed League. It was hoped that all nations would 
do this. 

It was upon the insistence of the then President of the United 
States, Woodrow Wilson, that provision was made in the Peace 
Treaty for this League of Nations, on a basis which would 
marshal the armed forces of the rest of the world against any 
nation which dared thereafter to trespass upon the territory or 
independence of any nation in the League. President Wilson 


* This section is concerned primarily with the economic aspects of inter- 
national peace and the functioning of international economic peace machinery 
and with its coordination with activities within States, as presented in the 
American Commercial and Industrial Sections, and the corresponding ac- 
tivities in other nations as set forth under Foreign Arbitration. 

} Co-author, with the Hon. Richard Bartholdt, of the Resolution of the 
Inter-Parliamentary Conference for the calling of the Second Hague Con- 
ference by President Theodore Roosevelt. 


361 














362 





The Arbitration Journal 





thought that the formation of such a League would provide per- 
manent peace, as well as security, for all Sovereign Nations 
against all external aggression. 

For the effective execution of this main objective, and of various 
secondary objects (some of which were and still are of great 
importance), the Covenant provided for an Annual Assembly of 
Representatives of the Nations in the League. This Assembly 
would constitute a Permanent International Congress, in case all 
nations entered the League. With such an Assembly, containing 
delegates from all nations and convening annually, there was no 
apparent need of the convening of the Third Hague Conference. 
At any rate, while this endeavor was being worked out to a 
demonstrated conclusion, it was not reasonable for any nation to 
take an initiative for the convening of the Third Conference. 

What has now been demonstrated as to the practicability of 
President Wilson’s proposal for establishing national security and 
for abolition of international warfare? 

The United States Senate was not willing to commit this coun- 
try to the drastic duty of preserving the territory and indepen- 
dence of all nations which might enter the League, by the use 
of its armed forces, against any and all external aggression. 
President Wilson was unwilling to have the United States enter 
the League on any other basis, as he deemed this to be the “Heart 
of the Covenant”. The Constitution requires a two-thirds ma- 
jority for the ratification of a treaty by the Senate. Neither 
side could obtain a two-thirds majority. Other nations ratified 
the Covenant, however, and the League was launched in 1920, 
without the United States as a member. 

It has taken the two decades since the end of the World War 
to prove conclusively that the League, as it exists today, cannot 
reasonably be expected to become universal. No responsible public 
official, or well-informed private person, in the United States 
now has any hope of seeing the United States enter the League 
as it is now constituted. And the League has turned a deaf ear 
to every proposal heretofore made for amendment of the Cove- 
nant. The latest of such actions on its part resulted in the serv- 
ing of notice of withdrawal by one of its members—Chile. 

Nations which assumed the drastic duty that kept the United 
States out of the League have found themselves unable, or un- 
willing, to comply with this drastic promise of mutual protection 
against all external aggression. And, in consequence of being 
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adjudged “aggressors” by their colleagues in the League, some 
important nations have withdrawn from that organization. 

As things stand today, the League is proven to be incapable of 
fulfilling its primary purpose, however successful in its secondary 
objectives; and, instead of approximating closer and closer to 
universality, as time passes, the League is becoming narrower and 
narrower, in the area represented by its membership.’ 

The United States was never in the League, and never will be 
while it retains its present form. Japan, Germany and Italy, 
which were in (and also on its Council) are now on the outside. 
The Annual Assemblies of the League can no longer be claimed, 
even by its most zealous advocates, as really representative of the 
international “Body Politic’. 

Such a “Body Politic” actually exists, and is composed of all 
nations which have possession of some part of the earth and are 
recognized by other nations as Sovereign therein, and whose 
people are engaged in the carrying on of intercourse, personal 
or commercial, with the people of other countries. This “Body 
Politic’ existed prior to the formation of the League and does not 
depend upon the existence of the League, or upon membership 
therein. The mutual interests of nations constituting this “Body 
Politic” require, for their proper protection and conservation, 
timely conferences between representatives of all interested par- 
ties. The convening of the Third Hague Conference, at an op- 
portune time, will constitute the momentary meeting of this im- 
perative world need. Is the present an appropriate time for this? 

The fact that war is being waged between Japan and China 
is no reason against the taking of steps, now, for the convening of 
the Third Hague Conference, as provided for by the Second Con- 
ference. When the 12th Inter-Parliamentary Conference as- 
sembled at St. Louis, during the World’s Fair held in that city 
in 1904, war was waging between Russia and Japan. Neverthe- 
less, that Inter-Parliamentary Conference adopted a resolution 
requesting the President of the United States to call a Second 
Peace Conference at The Hague. When President Theodore 
Roosevelt received the Parliamentarians at the White House in 
September, 1904, for presentation of this Resolution, he electri- 
fied them, and the world also, by declaring that he would call a 


1 Recent withdrawal of Chile and Venezuela brings the withdrawal of 
American Republics to nine. And now there are as many large Powers on the 
outside as on the inside. 
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World Conference as proposed by them. He complied with this 
promise by the issue of invitations, during the very next month, 
for such a Conference, at a date to be agreed upon by those accept- 
ing the invitation. Favorable responses came in promptly. The 
acceptance by Japan was on condition that the war with Russia 
would not be discussed at the proposed Conference. Russia’s 
acceptance was on condition that the date be fixed after the 
Russo-Japanese war was over. It was this condition in Russia’s 
acceptance which postponed the actual assembling of the Second 
Conference until 1907. : 

There are two things to note well: First, President Theodore 
Roosevelt did not permit the existence of a state of war between 
Russia and Japan to prevent his taking the initiative in 1904 in 
calling a second Peace Conference at The Hague; and second, 
the Conference was a success when it did assemble in 1907, after 
the Russo-Japanese war had ended. 

There is good reason to suppose that success will now attend 
the taking of similar action by President Franklin D. Roosevelt, 
or any other Head of State, for the assembling of the Third 
Hague Conference. That Conference is already provided for, by 
unanimous action of the nations represented at the Second Con- 
ference. The Resolution providing for the holding of that Con- 
ference remains an unfulfilled good Resolution of all nations 
which sent delegates to the Second Conference; ? the Chief Execu- 
tive of any nation so represented has equal right to take the 
initiative for the convening of the Third Conference. But there 
are good reasons why this initiative should be taken by the 
present President of the United States, some of which are as 
follows: 

First, by taking this initiative the present President of the 
United States will make it possible for mankind to harvest the 
fruits which have ripened in three decades from the good seed 
sown in 1907. The fact that this fruit will be the product of 
cooperation between a Republican and a Democratic Administra- 
tion at Washington, though several decades apart, will be, in it- 
self, a distinct benefit to the people of the United States. This 


2 Invitations for the First Conference (held in 1899) were issued by the 
Emperor of Russia to only two American Republics—the United States and 
Mexico. Invitations to the Second Conference (1907) were sent by Presi- 
dent Theodore Roosevelt to all of the American Republics, and all but two 
sent delegates. 
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international matter of prime importance will thus be raised high 
above partisan politics—a thing greatly to be desired. 

Second, provision for the holding of the Third Hague Confer- 
ence was a result of a proposal by the United States Delegation 
to the Second Conference, that provision be made for the periodic 
assembling of an International Congress. When this proposal 
was first made, no opposition to it was manifested. Just before 
the proposal was to be acted upon by the Second Conference, the 
United States Delegation was informed by a member of the 
Russian Delegation that there would be opposition to its adoption, 
as made by the United States Delegation; but if the proposal 
were reduced to making provision for a Third Conference, there 
would be no opposition and that Russia, itself, would be pleased 
to make such a proposal. 

In an International Assembly unanimity is necessary, because 
no Sovereign can be bound by a vote of other Sovereigns, however 
numerous. A Sovereign can be bound only by his own consent. 
In view of this legal fact, the American Delegation accepted 
Russia’s proposal, feeling sure that this was the best way to 
gain their ultimate objective. Provision being made for a Third 
Conference by unanimous agreement, they were satisfied that 
the Third Conference would arrange for a Fourth Conference, 
or for periodic Conferences, as might then seem best. 

Third, this American proposal for the establishment of a 
Permanent International Congress, to convene periodically, was 
not a mere casual proposition, put forth lightly. It was part of 
the Inter-Parliamentary Resolution, upon which President Roose- 
velt acted in calling the Second Hague Conference. The full text 
of that Inter-Parliamentary Resolution was incorporated in the 
preliminary invitations sent by the United States to all the 
nations. This question received careful consideration at Wash- 
ington, during the three years between the issue of invitations 
for the Second Conference by the State Department, on order of 
President Roosevelt, in 1904, and the actual assembling of the 
Conference at The Hague in 1907. Theodore Roosevelt, as Presi- 
dent; Elihu Root, as Secretary of State, and Joseph H. Choate, 
as Chief of the American Delegation to the Second Conference, 
participated in these discussions, besides lesser lights in the then 
National Administration. These discussions took place in the 
light of public demonstrations in this country, in favor of the 
Inter-Parliamentary proposal for the establishment of a Perma- 
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nent International Congress. The proposal for such a periodic 
General Assembly of Sovereign Powers was made, therefore, 
by the United States after much public agitation in this country, 
on that particular subject, by a President of the United States 
who is generally regarded as one of the greatest of our Chief 
Executives, and with the hearty approval of two of the most 
eminent members of the American Bar. Elihu Root and Joseph 
H. Choate were not only the leaders of the Bar in their day, 
but they stand on a level with the leaders of the American Bar of 
any age. 

Fourth, unanimous approval of this well-considered American 
proposal was prevented in 1907 by the action of Russia, as men- 
tioned above. The next step toward its approval through the 
holding of the Third Hague Conference, as provided for by the 
Second, was prevented by the outbreak of the World War the 
year before the Conference was due to convene, according to the 
terms of the Resolution which provided for it. These things 
should not be allowed to frustrate any longer the good Resolu- 
tion adopted by all nations represented at The Hague in 1907. 
And, as that good Resolution grew out of a proposal made by his 
predecessor in the White House, a duty devolves upon the Presi- 
dent of the United States to take the steps necessary to bring 
the Third Hague Conference into session at an appropriate time. 

Fifth, a few additional words should be said about Russia’s 
preventing unanimous acceptance in 1907 of the American pro- 
posal for the establishment of a Permanent International Con- 
gress to convene periodically. On its face, Russia’s proposal gave 
no indication that the question of “special privileges”, in regard 
to these International Assemblies, was involved. Subsequent 
events indicate the contrary. As soon as the Resolution for a 
Third Conference was adopted by the Second Conference, a Dele- 
gate arose and declared that, as he understood the matter, the 
Emperor of Russia had acquired the right to call the Third Con- 
ference, as he had called the First and also the Second Confer- 
ence. Other Delegates followed, saying that they concurred in 
this opinion. Thus it appeared that there had been secret con- 
ferences on this question among some Delegates. 

To understand their activities, it is necessary to bear in mind 
that, under diplomatic usage, the Sovereign who calls a Confer- 
ence of Sovereigns is understood to have the right to designate its 
presiding officer. In this way he can exert an influence upon its 
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deliberation and actions beyond what goes with mere representa- 
tion in such an assembly. That was the secret back of Russia’s 
maneuver to prevent acceptance of the American proposal for 
a Permanent International Congress to convene periodically. 
That proposal contained a clause to the effect that each Congress 
should elect its own officers and determine its own program of 
discussion—be self-governing, in other words. Russia’s proposal 
to reduce the American proposition for a self-governed Congress 
to convene periodically to mere provision for a Third Conference 
was designed to enable Russia to keep some hold on these General 
Assemblies of Sovereign Powers, which were growing out of the 
initiative taken by the Czar in 1898, through his calling of the 
First Conference at The Hague. 

Instead of calling the Third Hague Conference, as he claimed 
a prior right to do, the Czar ordered a general mobilization in 
1914. The war conflagration, which was started by Austria’s 
attack on Serbia, was thus spread to most of Europe and America, 
during which the Czar lost his life and the Romanoff Dynasty all 
of its authority, even in the Russian domain. The “special privi- 
lege” claimed for the Czar was not well-founded. But, even if it 
were, he is not here to exercise it. And these facts impose a duty 
upon the President of the United States to see that the good 
Resolution of the Second Hague Conference is effectuated at an 
appropriate time. And, in taking the initiative for the convening 
of the Third Conference at The Hague, the President might well 
stress the fact that this Conference was provided for by unani- 
mous vote of all nations represented at the Second Conference 
and will, therefore, be a Conference called by the Second Con- 
ference, not by any particular Sovereign. It will have the right, 
therefore, to elect its own officers and to determine its own pro- 
gram of discussion and procedure, every nation represented 
standing on an absolute equality with all others. 

Sixth, for nearly three decades, the United States has per- 
mitted itself to be disfranchised in the General Assembly of na- 
tions, because representation in such assemblies, since 1920, has 
depended upon ratification of the Covenant of the League, with 
its drastic provision for guaranteeing, by the nation’s strong 
right arm, the territory and independence of all nations in the 
League against all external aggression. It would have been 
unbecoming in the United States Government to take the initia- 
tive for the convening of the Third Hague Conference, while 
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other nations were trying out the practicability and dependability 
of so great an enterprise in aid of peace and justice, undertaken 
upon the insistence of a President of the United States, who had 
played a conspicious part in the winning of the World War by 
the Allied and Associated Powers. It has now been proven con- 
clusively that President Wilson’s plan for establishing justice, 
through abolition of war, is not practicable at this period in 
human history. It is not only not reasonable, it is preposterous, 
to suppose that the American people will be content to permit 
themselves to be perpetually disfranchised in international Gen- 
eral Assemblies because any man’s previous proposals or present 
purposes are found to be impractical or otherwise objectionable. 

The General Assemblies of the League are not now, and cannot 
in our day become, really representative of world public opinion. 
Let us return, therefore, to elementary principles in these inter- 
national matters, by getting into a general conference with all 
other Sovereign Powers, in order that we and they may find, in 
this way, the greatest common denominator of the official and 
public opinion of all peoples and nations. That is what any 
assembly does, whether it be composed of private persons or of 
public officialsk—members of a state or of a national legislature 
or an International Conference. Having arrangements for the 
holding of such assemblies, in order to ascertain this greatest 
common denominator on any question of mutual concern, is of 
far greater importance than the actual common denominator, as 
found at any particular time. And, even if nothing concrete is 
accomplished at any particular general assembly or conference, 
the mere holding of the assembly or conference focuses the eyes 
of all mankind upon the discussions which take place, and this 
exerts a powerful influence upon international public opinion, 
sure to bear good fruit at some time. 

The World’s Fair at St. Louis in 1904 was in celebration of 
the centennial of the purchase of the Louisiana Territory from 
France. This Fair provided the occasion for the Inter-Parlia- 
mentary Conference to take the initiative for the calling of a 
Second Peace Conference at The Hague, through adoption of 
its Resolution requesting President Theodore Roosevelt to call 
such a Conference. The World’s Fair at New York City, in 1939, 
is to celebrate the sesquicentennial of the launching of the United 
States of America (under our present Constitution) upon the 
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troubled waters of the political world. The World’s Fair may be 
made the occasion for the taking of steps to procure the early 
convening of the Third Hague Conference, which was provided 
for by the Resolution unanimously adopted by the Second. For 
this purpose the holding of an International Arbitration and 
Peace Congress at New York City during the Fair is very 
desirable. Such a Congress could declare in favor of the holding 
of the Third Conference at The Hague, and by so doing could 
bring public opinion to the support of President Franklin D. 
Roosevelt, or any other head of state, who will take this initiative. 

One important European arbitration and peace organization 
has decided to hold its 1939 session at New York City, during 
the World’s Fair. Others are likely to follow suit, and sure to 
do so, if proper steps are taken to accomplish this. All doing so 
can be brought into cooperation through the formation of a suit- 
able executive committee for a real International Arbitration 
and Peace Congress worthy of the occasion. For such a Congress 
a president is needed comparable to Andrew Carnegie, who acted 
in that capacity for the great National Arbitration and Peace 
Congress held at New York City on the eve of the assembling 
of the Second Peace Conference at The Hague. Such a Congress 
can accomplish much for the good of all nations. I believe that 
it could ensure the convening of the Third Hague Conference at 
an appropriate time and that that Conference would arrange 
for the Fourth and probably for periodic Conferences. 

Thus the good seed sown in 1907 would now bear fruit—good 
fruit for the people of all countries, and the United States would 
have to be credited again with inspiring the taking of another 
great step forward by all the nations of the world—a step which 
must be taken, and perhaps a long time, in advance of the actual 
Reign of Law in these affairs which pertain vitally to the welfare 
of all peoples. This Reign of Law internationally cannot be 
achieved by the nations individually. It can come only through 
concerted action, though the initiative for it can come through 
individual national action. The necessary steps toward it must 
be taken, and in due order. All that any one man or nation can 
do is to help or hinder its coming in due time, in the orderly 
unfoldment of good in the conduct of human affairs. 
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THE INTERNATIONAL LAW ASSOCIATION AND COMMER. 
CIAL ARBITRATION 
BY 
Sir LYNDEN Macassey, K. B. E., K. C. 


IT has been suggested to me by the Chairman of the Editorial 
Board of THE ARBITRATION JOURNAL that its readers would be 
interested in an account of what took place at the Fortieth Con- 
ference of the International Law Association at Amsterdam, in 
regard to the question of International Commercial Arbitration. 

By the courtesy of the Netherlands Government, the Confer- 
ence took place in the Royal Colonial Institute at Amsterdam 
from August 29 to September 3 last. It was unusually well at- 
tended by lawyers, jurists and business men interested in inter- 
national matters, from all the principal countries of Europe, and 
the presence of a number of such persons from the United States 
of America was especially valued. 

The section of the Conference which considered Commercial 
Arbitration met on Thursday September 1, and Friday, Sep- 
temper 2, under the chairmanship of the Rt. Hon. Lord Macmillan, 
one of the Lords of Appeal in Ordinary of Great Britain, who 
had been elected earlier as President of the whole Conference 
at Amsterdam. It was my duty as the “Rapporteur” of the Com- 
mercial Law Committee of the Association, to present its report 
on Commercial Arbitration. The report had been prepared by a 
committee of lawyers and business men especially experienced 
in commercial arbitration and drawn from a number of European 
countries. They were: Paul de Auer, H. J. Baxter, W. Fraenckel, 
R. S. Fraser (Chairman), Prof. Gieseke, F. T. Grey, E. von 
Hofmannsthal, Sir Lynden Macassey, M. Raffenberg, H. A. 
Simon, W. E. Watson, H. Weinmann, J. C. Witenberg, and C. 
John Colombos (Convenor). 

A second report was presented by a Sub-Committee of the 
French Branch of the Association, consisting of the following: 
René Arnaud, André Boissier, A. Calandreau, James Paul Govare 
(President), Mile Marg. Haller, Pierre Lepaulle, Jean Louviche, 
Marcel Zuber and Jacques R. Patey (Rapporteur). 

There was no difference of opinion on essential matters between 
these two reports. Firstly, they both recognized that most valu- 
able work has been done to promote commercial arbitration, both 
national and international, by all the great trading organizations 
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in the principal commercial countries of the world. These organi- 
zations issue standard forms of contract for use by their mem- 
bers, which provide for arbitration, and these arbitration provi- 
sions are well-understood by their members and work satisfac- 
torily. There was, therefore, no suggestion in either of the two 
reports that any modification was required of the arbitration prac- 
tice and procedure adopted by these various trading organiza- 
tions, except that it was desirable that some of them should 
improve their systems by bringing them up to the standard 
adopted by the leading organizations. 

Again there was no difference of opinion between the two re- 
ports as to the very great value of the work done by the well- 
known International Courts of Arbitration, such as the Inter- 
American Commercial Arbitration Commission and the American 
Arbitration Association, the London Court of Arbitration of the 
Chamber of Commerce of London, the Court of Arbitration of 
the International Chamber of Commerce, etc. There was cordial 
appreciation of the great contribution which these Courts have 
made to the furtherance of commercial arbitration, especially 
international commercial arbitration. 

Nor was there any diversity of view between the two reports 
that a large and growing number of commercial and business men 
provide in their contracts that disputes arising thereunder shall 
be referred to arbitration and who, for reasons of their own, do 
not provide for the reference of these disputes to existing In- 
ternational Courts of Arbitration for determination under their 
rules. The two reports recognized that no compulsion can be 
applied to such persons to refer their disputes to existing Courts 
of Arbitration. They were in agreement that if business men pre- 
ferred to refer their disputes to arbitrators agreed upon by them- 
selves or to be appointed by some person or authority agreed 
upon, it is most desirable that provision should be made for a 
standard arbitration clause for insertion in such contracts, and 
for standard rules of arbitration for application to arbitrations 
taking place under such standard clause. 

The arbitration clause proposed in the Report of the Commer- 
cial Arbitration Committee was as follows: 

Firstly: Any dispute or difference which may arise under, out of, or in 
connection with or in relation to this commercial contract shall be 


referred to arbitration in accordance with the International Law Asso- 
ciation’s Rules for International Commercial Arbitration (or more 
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shortly, “The Amsterdam Rules, 1938”), i.e. the “Rules for Arbitration” 
that are set out below. This clause may be referred to by telegram or 
cable under the code word AMRUL. 

Secondly: The mode of arbitration by which all disputes and differ- 
ences which may arise under, out of, or in connection with or in relation 
to this contract shall be determined is by: 


(i) (a) A single arbitrator, namely (inserting the name of the 
arbitrator), or 
(b) A single arbitrator to be agreed on between the parties 
to the contract, or 
(c) A single arbitrator to be appointed by (inserting the 
name of the appointing person or authority) 
(N.B. for arbitration by a single arbitrator the sup- 
plemental code word shall be “UNARB”), or 
(ii) (a) Two arbitrators, namely (inserting the names of the 
two arbitrators), or, in case the two arbitrators dis- 
agree, by an umpire who is to be appointed by the two 
arbitrators forthwith on their being required to act, or 
(b) Two arbitrators, one to be appointed by one of the 
parties to the contract, and the other arbitrator to be 
appointed by the other party to the contract, or, in case 
the two arbitrators disagree, by an umpire who is to be 
appointed by the two arbitrators forthwith on their 
appointment 
(N.B.—For arbitration by two arbitrators, the sup- 
plemental code word is “DUARB”), or 
(iii) (a) Three arbitrators, namely (inserting the names of the 
three arbitrators), or 
(b) Three arbitrators, to be appointed by (inserting the 
name of the appointing person or authority), or 
(c) Three arbitrators: the first arbitrator to be appointed 
by one of the parties to the contract, and the second 
arbitrator to be appointed by the other party to the 
contract, and the third arbitrator to be appointed by 
agreement by the first and second arbitrators, or fail- 
ing agreement to be appointed by (inserting the name 
of the appointing person or authority) 
(N.B.—For arbitration by three arbitrators the sup- 
plemental code word shall be “TRARB.”’) 


Thirdly: The construction, validity and performance of this contract 
shall be regulated by the law of .... (inserting name of the country 
selected). For this clause the code word shall be the name of the country 
whose law is to be applied. 


The report of the French Sub-Committee was prepared to ac- 
cept the arbitration clause of the Commercial Law Committee 
and the difference between the two reports concerned almost en- 
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tirely the nature of the arbitration rules to be applied to any 
arbitration taking place in pursuance of the arbitration clause. 
The report of the Commercial Law Committee proposed a set 
of Arbitration Rules the intention of which was stated to be as 
follows: 
“The object of the rules is to provide a code which parties to com- 
mercial contracts may adopt by a provision to that effect in the com- 


mercial contract, and thereby secure an expeditious and judicial decision 
by independent and impartial arbitrators.” 


This was to make it quite clear that the arbitration provided 
for was to be in the nature of a judicial proceeding and not of an 
“amiable composition”. On the other hand, the report of the 
French Sub-Committee specifically refrained from suggesting 
any definite rules of procedure, taking the view that procedure 
should be left entirely to the decision of the arbitrators upon 
their appointment. 

This was really the fundamental difference between the two 
reports. It fell to me as the “Rapporteur” of the report of the 
Commercial Law Committee to point out that it was exactly the 
lack of any definite rules of procedure at the present time that 
led to great difficulties in regard to commercial arbitrations 
which are not governed by the rules of any existing International 
Court of Arbitration. For example in a commercial arbitration 
between a national of England and a national of a foreign coun- 
try, say Germany, which had been referred to the decision of, 
say, a Dutch arbitrator, there was always an immediate and often 
protracted dispute which frequently delayed the determination 
of the real question that had to be decided, turning on whether 
the procedure to be followed was that adopted in arbitrations in 
England or that adopted in Germany, or the procedure adopted 
in Holland, or the procedure adopted in the country in which the 
arbitration was held, or in which the award was to be performed. 

The Commercial Law Committee’s report proposed rules of 
arbitration procedure which, although not adopting the pro- 
cedure applicable in any particular country, were such as would 
probably be acceptable to commercial men in all countries. It 
was, however, undoubtedly the fact that they were largely based 
upon the procedure which obtains in Great Britain and in the 
United States of America in connection with arbitrations of a 
judicial character. 
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A long and interesting discussion took place in regard to the 
two reports, the speakers representing experienced lawyers, 
jurists and business men from every important country. 

It was unanimously agreed that provision ought to be made 
by formulating an arbitration clause and rules of arbitration for 
adoption by business men who for their own reasons (and it was 
thought they must be the judges) preferred to make provision in 
their contracts for arbitration rather than submit their disputes 
to existing trading organizations or courts of arbitration. While, 
however, the Conference accepted the arbitration clause as drawn 
by the Commercial Law Committee, they were reluctant to adopt 
arbitration rules with such a predominantly Anglo-Saxon flavor. 
Accordingly it was resolved to remit the whole question to the 
Executive Committee of the International Law Association, with 
a direction that a Sub-Committee be appointed, the members of 
which will be nominated by Lord Macmillan, who are to consider 
what rules of procedure governing international commercial 
arbitrations would be acceptable generally throughout the world, 
in the light of the reports of the two Committees and of the 
opinions expressed at the Conference, and of any other relevant 
information. The Executive Committee was empowered, if they 
thought fit, to act on the report of the Sub-Committee with such 
modifications as they deemed desirable and then to publish an 
arbitration clause and rules for arbitration as the “Amsterdam 
Rules” of 1938. The matter was thought too urgent to be deferred 
until the next Conference of the Association in two years’ time. 
The immediate duty of the Executive Committee of the Associa- 
tion is to obtain the best advice they can from lawyers, jurists 
and commercial men throughout the world as to what rules of 
arbitration procedure would be internationally acceptable and, 
if possible, to arrive at a workable set of rules. 

It is very much hoped that the Association will be helped in 
performing this task by the advice and assistance of all persons 
and organizations who can make a contribution to what is ad- 
mittedly a matter of the greatest importance in the commercial 
world. 
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MEDIATION, CONCILIATION AND ARBITRATION OF 
LABOR DISPUTES IN CANADA * 


BY 
: G. V. V. NICHOLLS } 


AN unprecedented amount of labor legislation has been passed 
in Canada in the last few years, not the least important part of 
which are the statutes providing extra-judicial machinery for 
the prevention and settlement of labor disputes. Some reference 
will be made in the present article to the permanent staffs of 
conciliators maintained by the federal Department of Labor and 
by most of the provincial labor departments. Of greater topical 
interest, however, is the legislation, both Dominion and pro- 
vincial, that authorizes the appointment of conciliators or arbi- 
| trators for the purpose of facilitating the peaceful settlement of 
a particular dispute between an employer and his employees. 

There has recently been a spate of this type of legislation. Dur- 
| ing the past year, for instance, no less than four provincial 
statues providing for the conciliation and arbitration of labor 
, disputes have been passed and at this writing in only one prov- 

ince, Prince Edward Island, is there no such legislation. This, 

of course, is evidence of the growing realization in Canada that 
| a labor dispute, even when confined to a single plant, is a matter 
| of public concern. 

Alberta, British Columbia, Manitoba and New Brunswick are 
the provinces that have passed conciliatory or arbitral statutes 
during the year just past. With the Dominion and provincial 
acts already in force this legislation will be of the greatest 
importance, provided only that it has the co-operation of the 
classes in whose interests it was passed. Unlike much recent 
legislation, it is not mere governmental interference with the 
rights of the individual; rather it is designed to provide ma- 
chinery to assist individuals to settle their own differences. For 
this reason it requires the active and loyal support of employers 
and employees if it is to function properly. If it does not receive 
that support, yet another instrument for the promotion of in- 
dustrial peace will fail of its purpose. 

There is no uniform practice in Canada as to the use of the 
terms, mediation, conciliation and arbitration. The writer him- 





* Reprinted, in part, from Industrial Canada, September, 1938. 
+ Legal Department, The Canadian Manufacturers’ Association. 
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self would have preferred to use mediation to describe that 
method of settling a dispute which consists in a third person 
offering his services to promote, in an informal way, a compro- 
mise. According to a well-recognized practice in the United 
States, when the parties agree in advance to abide by the award 
of a third party, the method of settlement is known as arbitration, 
Where, however, no such agreement exists and where the offices 
of a third person are employed according to a well-understood 
and more or less formal procedure to secure a settlement, this 
American practice would designate the process, conciliation. The 
distinction would seem a convenient one. In the present article, 
however, the term mediation will be employed, to avoid confusion, 
where the statute under discussion speaks of mediation; concili- 
ation or arbitration where the statute uses those terms. 

Just as there is in Canada no accepted definition of the terms, 
mediation, conciliation and arbitration, so there is no universally 
accepted practice for the proper conduct of conciliation or arbi- 
tration proceedings. When new conciliatory or arbitral legisla- 
tion is being drafted the same old questions invariably arise. In 
the first place, upon whose initiative shall the machinery that is 
being provided for be set in motion? In other words, should the 
conciliation and arbitration of labor disputes be voluntary or 
compulsory? Is it better that a labor dispute should be submitted 
to peaceful settlement only when both the parties desire it, or 
that governmental officials should have the right to compel the 
submission over the opposition of the parties? 

In the second place, how are the arbitrators or conciliators to 
be appointed under the contemplated legislation? How many of 
them should there be, one, three, or even more? Should they be 
members of a permanent board or be specially appointed to hear 
a particular dispute? If they are specially appointed, should 
they be chosen from a previously established panel, or otherwise? 
Are they to be paid? Most important of all, should they be 
appointed by the parties to the dispute and hence in all probability 
be considered as the representatives of the party who has ap- 
pointed them, or should they be absolutely independent and 
unbiased ? 

How, thirdly, should the conciliatory or arbitral proceedings 
be conducted? Are the conciliators or arbitrators, in the 
interests of flexibility, to have control over their own procedure, 
or do considerations of certainty require that they be governed 
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by published and uniform rules? Should the parties to the dis- 
pute be entitled to representation by professional advocates? Is 
the proposed legislation to authorize the administration of oaths 
and the summoning of witnesses? Should the conciliators or 
arbitrators be required, like a court, to render their decisions on 
the evidence presented to them, or can they be allowed to initiate 
their own investigations? 

In the fourth and last place, what effect shall be given the 
decision of the conciliators or arbitrators? Should it be enforcible 
by execution like the judgments of a court of law? Should it be 
reviewable by the regular law courts? Would it be in the public 
interest that the decision of the parties to submit a dispute to 
peaceful settlement should exclude the jurisdiction of the ordinary 
courts? It is questions such as these that face the legislator. 
Some of them are answered in the Canadian legislation which 
is discussed in the present article; some of them are passed over 
in silence. 


DOMINION LEGISLATION 


There are three Dominion statutes to which recourse may be 
had for assistance in the peaceful settlement of labor disputes: 
the Inquiries Act, the Conciliation and Labor Act and the Indus- 
trial Disputes Investigation Act. The Inquiries Act is the statute 
under which Royal Commissions like the present one on Do- 
minion-Provincial Relations are appointed. It authorizes the 
Governor in Council to cause an inquiry to be made into any 
matter connected with the good government of Canada or the 
conduct of any part of the public business of the Dominion. For 
the purpose of carrying out the inquiry the Governor in Council 
is further authorized to appoint commissioners. There are stat- 
utes similar in purpose in all nine of the Canadian provinces. 
Although neither the federal nor the provincial statutes had 
specially in mind the settlement of labor disputes, there are 
nevertheless some types of labor disputes that lend themselves 
to treatment under them rather than to conciliation or arbitration 
proper. Several Royal Commissions or Commissioners have been 
appointed to investigate industrial disputes under the authority 
granted by the federal statute. Disputes so treated have been 
largely those over the recognition of trade unions, differences 
between unions and disputes in which more than one employer 
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or more than one union are involved. No information is available 
on the application of the provincial statutes. 

The Conciliation and Labor Act is not as well known to the 
general public as the Industrial Disputes Investigation Act, but 
it is none the less important for all that. It is under the authority 
of the Conciliation and Labor Act that the Department of Labor 
has undertaken all its mediation work. Mediators, or as the 
Department prefers to call them, conciliators, on its permanent 
staff are stationed at Ottawa, Montreal, Toronto and Vancouver. 
The great value of their work is attested by the fact that during 
the year ending March 31, 1937, their services were utilized in 
no fewer than 50 disputes between employers and workmen, in 
the majority of them with success. 

First passed in 1900, the Act empowers the Minister of Labor, 
where a dispute exists or is apprehended, to inquire into its causes 
and circumstances, to take the necessary steps for the purpose 
of enabling the parties to the dispute to meet together under the 
presidency of a chairman with a view to arranging an amicable 
settlement, to appoint a conciliator on the application of the 
interested employers or workmen, or to appoint an arbitrator or 
arbitrators on the application of both parties to the dispute. Like 
the English Conciliation Act of 1896 it also provides for the 
registration of boards of conciliation voluntarily set up by the 
employers and workmen in a particular industry. According to 
the information available no boards of conciliation, however, 
are now registered under the Act, nor has an arbitrator ever 
been appointed by the Minister under the authority given 
him by it. 


THE INDUSTRIAL DISPUTES INVESTIGATION ACT 


The Industrial Disputes Investigation Act, the best known of 
all this federal legislation, came into force in March, 1907, 
following upon the 1906 strike among the coal miners of Alberta. 
The Act, better known perhaps as the Lemieux Act, is designed 
to aid in the prevention and settlement of strikes and lockouts 
in mines and industries connected with public utilities, in other 
words in industries of particular concern to the general public. 
Disputes in other industries only come within its scope upon 
the written request of both the employer and employees involved. 
In the absence of such a request the application of the Act is 
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limited to industries employing 10 or more persons and operating 
a mining property, agency of transportation or communication, 
or public service utility, including more particularly railways, 
whether operated by steam, electricity or other motive power, 
steamships, telegraph and telephone lines, gas, electric light, 
water and power works. 

In 1923 the constitutional validity of the Industrial Disputes 
Investigation Act was attacked by the Toronto Electric Com- 
missioners, whose employees had applied for a board of concili- 
ation under the Act. After much disagreement in the lower 
courts, the Judicial Committee of the Privy Council in 1925 
finally held the Act to be unconstitutional as interfering with 
the exclusive right of the provinces to legislate on property and 
civil rights. Since 1925, therefore, the peaceful settlement of 
labor disputes has, with a few exceptions, been a matter for 
provincial regulation. Subsequently, the Dominion amended the 
Act to restrict its application to mines and public utilities clearly 
subject to federal jurisdiction and to permit the provinces to 
pass legislation declaring disputes within their jurisdiction to 
be subject to the Dominion Act. There are at present in all 
the provinces of Canada, except British Columbia and Prince 
Edward Island, Industrial Disputes Investigation Acts providing 
that the federal Act shall apply to every industrial dispute of 
the nature therein defined that is within the exclusive juris- 
diction of the provinces. 

Where the Conciliation and Labor Act, so far as its conciliatory 
and arbitral machinery is concerned, is a voluntary measure, 
coming into operation only upon the initiative of one or both of 
the parties to the dispute, the Industrial Disputes Investigation 
Act has several compulsory features. As is well known, its funda- 
mental principle is that no strike or lockout shall take place in 
any of the industries covered by it until an investigation under 
government auspices has been completed. When in its original 
form the machinery of the Act, like that of the Conciliation and 
Labor Act, could only be brought into operation upon the request 
of one of the parties. But as now amended it authorizes the 
Minister of Labor to appoint a board of conciliation and investi- 
gation of his own motion where a strike or lockout has occurred 
or seems to him to be imminent and, where he deems it expedient, 
to cause an inquiry to be made with a view to securing industrial 
peace. The compulsory feature of the Act is not carried so far, 
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however, as to make the findings of a board universally binding 
upon the parties. Only where they have agreed in writing is the 
board’s recommendation equivalent to the judgment of a court. 

In the early days of the Act disputes over employees’ repre- 
sentation and collective bargaining were not considered proper 
subjects for conciliation and arbitration. The machinery of the 
Act is now, however, applied in disputes of this kind as well as 
to differences over wages and hours of work. 


PROVINCIAL LEGISLATION 


As has been noted, there are in all the provinces of Canada 
statutes, variously known as Inquiries Acts, Public Inquiries 
Acts or Public Inquiry Commission Acts, under which investi- 
gations could be undertaken into disputes between employers 
and employees. In addition, all the provinces have legislative 
provisions governing the voluntary submission of disputes to 
arbitration. None of these statutes, however, is aimed directly 
at the conciliation and arbitration of labor disputes, which differ 
in their nature from ordinary commercial disputes and hence 
require special handling. Before the turn of the century, legis- 
lation specially designed to encourage the peaceful settlement 
of labor disputes had been passed in the provinces of Ontario, 
Nova Scotia and British Columbia, Ontario having led the way 
in 1873. None of this original legislation is still in force, but 
new legislation has been substituted for it and statutes have 
since been passed in most of the remaining provinces, so that 
there is now legislation directly aimed at the settlement of labor 
disputes everywhere except in Prince Edward Island, a non- 
industrial province. 

This mass of statute law gives rise to some complications. 
Many collective labor agreements, for instance, contain clauses 
under which the employers and employees bind themselves to 
submit any difference that may arise out of them to arbitration. 
A typical clause of this kind, which is taken from an agreement 
between one of the most powerful of the international unions 
and a group of Toronto employers, provides in part that, “All 
disputes that may arise shall be submitted to an Arbitration 
Committee consisting of three of the Employers and three 
Members of the Union, and if this Committee fails to agree 
within seven days then the Combined Committee shall choose a 
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disinterested party who shall render his decision within three 
weeks from the date of appointment, said decision to be binding 
on both parties to this Agreement.” 

In short, side by side with the machinery established by legis- 
latures for the peaceful settlement of disputes exists, in many 
cases, private machinery set up by groups of employers and 
employees. Contracts between employers and employees will 
ordinarily be governed by provincial law. In view of all the 
legislation, both federal and provincial, to which reference has 
been made, what is the effect of a clause by which the parties 
agree to submit a dispute to arbitration, or even to exclude 
certain types of dispute from arbitration? Can the parties ex- 
clude the application of these statutes by private arrangement? 
The Industrial Conciliation and Arbitration Acts of Alberta and 
British Columbia and the Labor and Industrial Relations Act of 
New Brunswick avoid the dilemma by providing expressly that 
where there is an agreement between an employer and an organ- 
ization of employees for the arbitration of disputes the provisions 
of the statutes shall not apply. But what of the other statutes? 
The question is asked here to suggest that the existing Canadian 
legislation on the peaceful settlement of labor disputes, excellent 
as it is, is by no means the final word on the subject. It may, 
as a single example, be necessary to provide by legislation for 
arbitration clauses in private contracts. 

At the moment it is doubtful if clauses of this kind are of much 
use. Trade unions, not being legal entities, cannot conveniently 
be sued in the English-speaking provinces. There is therefore 
no effective method of compelling them to abide by their under- 
taking to submit a dispute to arbitration. Furthermore, most 
such clauses expressly exclude certain types of dispute from 
arbitration. For instance, the particular clause quoted in part 
above concludes: 


“During the time of said arbitration, no strike, or lockouts shall be 
engaged in by either party to this Agreement. Wage scale, hours, and 
the apprentice ratio, as well as the Constitution and Laws of the . . 
Union of N. A., shall not be subject to arbitration.” 


The three subjects over which disputes are most likely to arise 
are, in other words, excluded from arbitration. 
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IMPORTANCE TO MANUFACTURERS 


Of the provincial legislation setting up machinery especially 
designed for the settlement of labor disputes three groups are 
of particular interest to the manufacturer. There is, first, the 
Quebec Trade Disputes Act, which was originally passed in 1901 
upon the model of a New South Wales statute of a few years 
before. Secondly, there are in all the provinces of Canada, except 
British Columbia and Prince Edward Island, the statutes that 
extend the application of the federal Industrial Disputes Investi- 
gation Act to labor disputes occurring in mines and public utili- 
ties, disputes that without these statutes would be under the 
jurisdiction of the provinces. Thirdly, there is the Industrial 
Conciliation and Arbitration Act of Alberta, the Industrial 
Conciliation and Arbitration Act of British Columbia, the Strikes 
and Lockouts Prevention Act of Manitoba and the Labor and 
Industrial Relations Act of New Brunswick, which have been 
enacted during the past year more or less along the lines of the 
Dominion Industrial Disputes Investigation Act. A fourth group, 
providing for conciliation and arbitration in disputes arising, 
say, between municipalities and their employees, do not directly 
concern manufacturers. 

Several lessons can, I think be gained from +’ > limited experi- 
ence already had with this provincial legislation. One is that 
the mere existence of machinery for the peaceful settlement of 
disputes will deter employers and employees from allowing their 
differences to reach a point where a strike or lockout is imminent. 
Forced stoppages of work can be reduced in number by proper 
legislation. Then the existence of these statutes will encourage 
the habit of peaceful negotiation, which is a technique requiring 
study like anything else. If they de nothing more they would 
be justified. 

The complexity of the Canadian law governing the mediation, 
conciliation and arbitration of labor disputes will have been 
obvious by this time from the mass of legislation to which refer- 
ence has been made. In consequence of a decision of the Privy 
Council there are now 10 jurisdictions in Canada legislating to 
promote the peaceful settlement of labor disputes. Although the 
constitution of Australia, unlike the British North America Act, 
refers expressly to the conciliation and arbitration of labor dis- 
putes, there is similar duplication and confusion in that Dominion. 
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The federal constitution of Australia empowers the Common- 
wealth Parliament to make laws with respect to “conciliation 
and arbitration for the prevention and settlement of industrial 
disputes extending beyond the limits of any one state”. Under 
the authority thus given or implied, a Commonwealth Court of 
Conciliation and Arbitration has been established side by side 
with industrial tribunals set up by the states, these latter with 
jurisdiction limited to the arbitration of disputes confined to a 
single state. 

I am not convinced that the peaceful settlement of labor dis- 
putes is never a proper subject for the provinces in a country of 
great distances like Canada. It is, of course, true, as spokesmen 
for labor have pointed out, that some labor disputes attain such 
dimensions as to affect the body politic of Canada. But it is also 
true that a strike or lockout may be of a purely local or private 
nature and legislation designed to prevent such minor disruptions 
of industry may perhaps be best administered locally. In any 
event, the question of the legislative jurisdiction over labor dis- 
putes merits consideration at a time when the possibility of 
constitutional amendments to the British North America Act is 
being considered by the Rowell Commission. Even if constitu- 
tional amendments should prove to be impractical or unnecessary, 
a great advance would be made in the direction of simplicity if 
the provinces adopted uniform legislation. 

In the meantime Canada’s conciliatory and arbitral legislation 
deserves a fair trial. Sir Herbert Gepp, an Australian indus- 
trialist well known in this country, wrote recently: 

“The great internal problem facing all of us is to find out how all 
sections of a democracy can live together in reasonable comfort—ever 
disputing, ever striving for improvement, but with inherent mutual con- 
sideration and respect. If we fail—dictatorship comes, and then indi- 


vidualism lies only with the dictator and with regimentation of the whole 
nation.” 


It has been estimated that strikes caused a loss of $13,000,000,- 
000 in the United States in the decade from 1916 to 1925. Any 
legislation that furnishes both sides to a labor dispute with an 
opportunity of settling their differences while preserving their 
individualism, and at the same time holds out some hope of 
reducing such staggering losses as these, merits the support 
of industry. 
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There has in the past been altogether too much emphasis upon 
the differences between employers and their employees. Strikes 
and lockouts are news; the peaceful settlement of a labor dispute, 
in amity and without violence, is not. Publicity is invariably 
given the employer who refuses to meet the just demands of 
his workmen, the labor leader who demands more than he can 
fairly expect to get. This is particularly unfortunate for Canada 
at a time when the other forces of disunity are so strong, when 
sectional differences and differences of religion and race are 
growing. Actually the common interests of employers and 
employees are stronger than their differences, and of this truism 
the conciliatory and arbitral machinery that is here discussed 
is a tacit recognition. The Canadian Manufacturers’ Association 
favors the principle of the peaceful settlement of labor disputes 
and sympathizes with any effort to further it. 





NOTES AND COMMENTS 


New Collaborators. THE JOURNAL takes pleasure in announcing 
the recent addition of seven new members to its distinguished 
group of foreign collaborators who have consented to serve in 
their respective countries. They are: S. H. Banning, Port-of- 
Spain, Trinidad; John J. Bushell, Hamilton, Bermuda; F. C. 
Cronkite, Saskatoon, Saskatchewan; Cecil de Cordova, Kingston, 
Jamaica; S. W. Field, Edmonton, Alberta; J. Pitcairn Hogg, 
Victoria, B. C., and Adam Zimmerman, Hamilton, Ontario. 


Arbitration Convention between the United States and The 
Netherlands. On July 6, 1938, President Roosevelt ratified the 
Convention between the United States and The Netherlands, 
signed on March 18, 1938, providing for the arbitration of a 
difference between the two Governments in regard to the suffi- 
ciency of the payment made by the United States to The Nether- 
lands for certain military supplies of the latter Government, 
which were requisitioned in 1917. 


Permanent Court of Arbitration, The Hague. The International 
Bureau of the Permanent Court of Arbitration has announced 
the appointment by the Rumanian Government of Mr. Emanuel 
Pantazi as a member of the Court, to succeed Professor Georges 
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Matani, whose mandate has expired. Mr. Mantazi is President 
of the Juridical Council of the Ministry for Foreign Affairs. 
Announcement has also been made that The Netherlands 
Government has renewed the appointment of Jonkheer W. J. M. 
van Eysinga as a member of the Permanent Court of Arbitration. 


Dr. Schulthess Named Joint Commissioner under U. S.-Yugoslav 
Treaty. Dr. Edmund Schulthess has accepted the appointment 
as Joint Commissioner of the Commission of Inquiry provided 
for by the Treaty of Conciliation between the United States 
and Yugoslavia, which was signed on January 21, 1929. 

Dr. Schulthess was educated at Strasbourg, Munich, Leipzig 
and Bern Universities, and is the former President of the Swiss 
Confederation. His appointment fills the vacancy created by 
the death of the Hon. Francis A. Anglin, of Canada. 


American Governments Cooperate in Appeal for European Peace. 
The recent critical situation in Europe and the developments 
which led to the substitution of negotiation and consultation for 
war furnished the occasion for another proof of inter-American 
cooperation and of the strong support which the American 
republics give to the principle of pacific settlement of inter- 
national differences. The Presidents of 11 other American 
republics sent messages to the Heads of Government in Germany 
and Czechoslovakia containing an appeal for peace similar to 
that made by President Roosevelt. Such action was taken by 
Argentina, Colombia, Cuba, Nicaragua, Costa Rica, Chile, 
Panama, Mexico, Guatemala, the Dominican Republic and Ecua- 
dor, while the Department of State was informed by its repre- 
sentatives in the field that the Presidents of Haiti, Honduras, 
Bolivia, Venezuela, and El] Salvador also had expressed their in- 
tention of taking similar action. 

Messages were addressed to President Roosevelt by the Presi- 
dents of Argentina, Brazil, Peru, Cuba, Uruguay, Colombia, 
Haiti, Nicaragua, Paraguay, Costa Rica, the Dominican Republic, 
Honduras, Bolivia, Venezuela, E] Salvador and Ecuador, express- 
ing the whole-hearted support and approval of the people and 
governments of those countries for President Roosevelt’s efforts 
in behalf of world peace. 


6 
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(Belgium.) Arbitration Clauses Binding on Tacit Acceptance.* 
An interesting and important decision making arbitration clauses 
binding on both parties to a contract, even if only tacitly accepted 
by one of them, was given by the Brussels Court of Appeal last 
autumn. It is worth drawing attention to, because the Belgian 
decision will strengthen the cause of arbitration. 

In most countries the law recognizes arbitration clauses in- 
serted in commercial contracts as fully valid. But in some 
countries validity is still subject to certain conditions. One of 
these is that there must be an express acceptance of the clause 
by both parties. Tacit acceptance, i. e., the mere inclusion of 
the clause in the general conditions of sale printed, for instance, 
on the back of an order confirmation form, does not bind the 
buyer, who may in case of subsequent litigation refuse to go to 
arbitration if he can prove that the clause in question was not 
expressly accepted by him. 

The judgment of the Brussels Court of Appeal, given on 
October 6, 1937, in an appeal from a similar judgment made by 
a lower court at Charleroi on March 2, 1933, puts an end to 
this situation as far as Belgium is concerned. It creates an 
important precedent, because previously the Court of Appeal 
had not given any ruling on the point, and the decisions of the 
lower courts were contradictory. 

The Brussels Court of Appeal thus has taken up the attitude 
already adopted by the French Court of Appeal and the Supreme 
Court of Sweden in judgments described in this journal [World 
Trade] in April 1933 and January 1937. 

Some other points of special interest to the International 
Chamber of Commerce were incidentally decided in the Brussels 
case, because the Court of Appeal confirmed the validity of the 
procedure followed by the I.C.C. Court of Arbitration and 
sanctioned certain rulings it has adopted. 

The most important of these rulings is the decision to proceed 
to arbitration on the basis of a submission signed by only one 
of the parties, where the other party has systematically ignored 
the notifications and summonses of the Court of Arbitration. 
Far from taking the view that the I. C. C. Court of Arbitration 
had thus usurped rights reserved exclusively to the judges, as 
certain critics have sometimes maintained, the Brussels Court 


* Reprinted from World Trade for June, 1938. 
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decided that by virtue of the regulations to which they had 
referred in their contract, the parties had, in fact, mandated 
the Court of Arbitration to draw up and validate the submission 
to arbitration in case one of them abstained or refused to con- 
form to the procedure agreed on. It added that such a mandate, 
given in the common interest of the two parties, could be revoked 
only by common accord. The submission to arbitration having 
thus been validly established by the Court of Arbitration, the 
award rendered within the time fixed by the latter in conformity 
with its rules, and leave to execute regularly granted by the 
President of the Tribunal of Charleroi, the Court of Brussels 
could not but uphold the judgment appealed against. 

The decision rendered by the Brussels Court of Appeal thus 
further strengthens the authority enjoyed by the Court of 
Arbitration of the International Chamber of Commerce. 


New Cotton Arbitration Center in Gdynia. Commerce Reports of 
October 1, 1938, announces receipt of information from the office 
of the American Commercial Attaché at Warsaw that the new 
cotton arbitration center in Gdynia was formally opened on 
September 27, 1938. Its establishment will enable Polish buyers 
to make direct purchases and also to settle disputes locally, 
without the necessity, as heretofore, of recourse to arbitration 
courts in Bremen and Havre. 





INTER-AMERICAN COMMERCIAL ARBITRATION AND 
GOODWILL 


A RESUME OF THE ROLE PLAYED BY ARBITRATION IN THE 
CHACO DISPUTE 
BY 
THE HON. SPRUILLE BRADEN 
Delegate of the United States to the Chaco Peace Conference. 


IN this article I can only briefly describe the occasions on which 
arbitration has been resorted to in connection with the Chaco 
question and the way in which it has helped towards the final 
peace between Bolivia and Paraguay. An adequate discussion of 
arbitration with regard to the Chaco is beyond the scope of this 
résumé and would, moreover, require some account of other 
phases of the Chaco Peace Conference negotiations. 
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The Treaty of Peace, Friendship and Boundaries, signed on 
July 21, 1938, by the Ministers for Foreign Affairs and dele- 
gates of Paraguay and Bolivia, under the auspices of the Gov- 
ernments of Argentina, Brazil, Chile, Peru, Uruguay and the 
United States of America, brought to an end one of the oldest 
disputes in America. This successful conclusion of the mediation 
prevented the renewal of war which would inevitably have fol- 
lowed a failure of the Chaco Peace Conference to bring about a 
direct agreement between the Parties. 

The Republics of Bolivia and Paraguay since their birth, and 
with increasing vehemence during the last half century, have 
laid claim to the territory located in the center of South America, 
known as the Chaco Boreal. The disputed area covers somewhere 
between 130,000 and 150,000 square miles, approximately the 
size of the State of Montana. 

For the purposes of this article it is unnecessary to discuss 
the juridical claims and pretentions of the parties, beyond re- 
marking that they mainly revolved around divergent interpreta- 
tions of the principle of uti possidetis: The respective allegations 
of title by Paraguay and Bolivia were extremely complicated both 
from the historical and juridical aspect. They had been rendered 
still more involved by national pride and internal politics, and 
three years of bitter warfare had further exacerbated the two 
peoples so that none of these irritants had been eliminated or 
were materially diminished by the cessation of hostilities agreed 
upon in the Protocol of June 12, 1935. Rather, it is my purpose 
to point to the fact that, finally, by the employment of the rela- 
tively simple and speedy process of an arbitration ex aequo et 
bono, this dangerous controversy, which many well-informed 
authorities thought impossible of composition through pacific 
means, was resolved. 

Before the war, which lasted from 1932 to 1935 and cost the 
lives—as nearly as can be estimated—of over 130,000 men, 
numerous attempts were made to reach a settlement. In fact, 
several treaties and protocols were negotiated between 1879 and 
1929. Of these, the following involved arbitration: 

(a) The Tamayo-Aceval Treaty, signed February 16, 1887, di- 
vided the territory situated on the right bank of the Paraguay 
River into three zones, one of which was recognized as belong- 
ing to Paraguay, another to Bolivia and the third was to be sub- 
mitted to arbitration by H. M. King Leopold II of Belgium— if he 





on 
e- 
V- 


he 
n, 
ot, 
nd 


li- 
ay 
g- 
b- 
he 








International and Foreign Arbitration 389 





accepted the charge. This arbitral zone was bounded by the 
63rd degree of longitude west of the meridian of Paris, the 
parallel which passes “one league to the north of Fort Olimpo”, 
the Paraguay river and the parallel of latitude “passing through 
the mouth of the Apa river” (an affluent of the Paraguay). 

This treaty was not ratified by either party within the twelve 
months stipulated. A protocol dated February 14, 1888, extended 
the time limit for a further nine months. Several days after 
the expiration of this latter period, on November 23, 1888, the 
Bolivian Congress ratified the treaty, but Paraguay did not and 
so it lapsed. 

(b) The Pinilla Soler Protocol, signed January 12, 1907, among 
other things, submitted to arbitration by the President of the 
Argentine Republic the zone comprehended “between 20° 30’ and 
the line which, in its allegations Paraguay maintains to the north, 
and in the interior of the territory between the meridian 61° 30’ 
and 62° West of Greenwich’. Due to a temporary rupture in 
diplomatic relations between Argentina and Bolivia, the president 
of the former country declined to serve as arbitrator. Moreover, 
no agreement was ever reached by the parties limiting the arbi- 
tral zone in the north, and as a result the terms of the Protocol 
were never fulfilled. A factor which, perhaps, was of influence 
in this disappointing result was the taking over of the Govern- 
ment in Paraguay by a political group holding more exaggerated 
views than had their predecessors, respecting that country’s 
rights in the Chaco. 

(c) The Ayala-Mujia Protocol, signed April 5, 1913, declared 
the Pinilla-Soler Protocol lapsed and stipulated: “‘there shall first 
be contemplated the possibility of a treaty by direct agree- 
ere ” If not possible of accomplishment then “the High 
Contracting Parties will submit their boundary question to a 
juridical arbitration’. Since the two years stipulated for the 
carrying out of this agreement had nearly ended, it was pro- 
longed until July 28, 1916, by the Moreno-Mujia Protocol of July 
19, 1915. Thereafter two other Protocols still further extended 
the terms of this agreement until, in 1919, the protracted nego- 
tiations between Moreno and Mujia came to an end with nothing 
accomplished. 

(d) The Gutierrez-Diaz Leén Protocol, signed April 22, 1927, 
accepted the good offices offered by Argentina and provided for 
the designation of plenipotentiaries who shall “determine the 
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matter which will be the objects of their deliberations. The alle- 
gations or propositions which might be presented for the deter- 
mination of the frontier boundary may include, besides titles and 
particular legal antecedents, cases of territorial transactions or 
the equivalent.” Article 4 of this document provided that if an 
agreement fixing a definite frontier were not reached, the pleni- 
potentiaries should state the reasons therefore and fix a zone 
to be submitted to arbitration. Negotiations began on September 
29, 1927, but much time was lost in arguments attempting to 
“determine the objects of their deliberations”; but the discus- 
sions—excepting for one four-month recess—continued until 
June 12, 1928, when they terminated without any meeting of the , 
minds being reached on either the terms of a direct agreement or 
arbitration. 

It will be noted that the above listed agreements, which con- 
templated arbitration, failed to accomplish the pacific accommoda- 
tion of the dispute either because of non-ratification or because 
important phases of the matter were not specifically covered in 
the Protocols, but, instead, were left open, subject to a subsequent 
definition of the issues, which never materialized. It is pertinent 
to add that several other signed agreements and attempted solu- 
tions of the problem during this period proved abortive for the 
same reasons. 

In December, 1928, an armed clash between the opposing 
forces in the Chaco was pacifically settled as a result of the in- 
tervention by the International Conference of American States 
on Conciliation and Arbitration which was, at the time, assembled 
in Washington. Both Bolivia and Paraguay accepted the good 
offices of the Conference. A Commission of Investigation and 
Conciliation, consisting of representatives of Colombia, Cuba, 
Mexico, Uruguay and the United States of America, was formed 
under the chairmanship of General Frank Ross McCoy, and, after 
successfully adjusting the Vanguardia incident, adjourned on 
September 13, 1929. This Commission presented a draft Con- 
vention of Arbitration to the parties but it was rejected. Never- 
theless the five neutral Governments who had formed the Com- 
mission again tendered their good offices, which were, in due 
course, accepted and the so-called Committee of Neutrals con- 
tinued their efforts to bring about a settlement and, in particular, 
to consummate a non-aggression pact between the two countries. 
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By 1932, both sides despaired of a pacific solution being 
reached, spirits in Paraguay and Bolivia had become inflamed, 
mutual fears and suspicions of one another had increased, and 
their respective military outposts (fortines) and patrols in the 
Chaco were in close contact. War, under the circumstances, was 
inevitable. It broke out in June. 

During the conflict several attempts were made to end hostili- 
ties. Most of these suggested arbitration in some form. The 
League of Nations made two such recommendations; Presidents 
Vargas of Brazil and Justo of Argentina did likewise in Rio de 
Janeiro on October 3, 1933; and the so-called Mendoza proposi- 
tion dated February 2, 1933, puts forward an idea which was 
tantamount to a double arbitration—first, to request an avis 
consultatif from the Permanent Court of International Justice, 
which would in effect determine the zone to be submitted to arbi- 
tration and which, in turn, was to be followed by an arbitration 
which would establish the boundary within that zone. None of 
these efforts met with the approval of both parties and, excepting 
for an 18-day truce, largely obtained by the Seventh International 
Conference of American States at Montevideo in December, 1933, 
the war continued. 

Finally, due to the good offices of Argentina, Brazil, Chile, 
Peru, Uruguay and the United States of America, hostilities were 
brought to an end by the Procotol of June 12, 1935, which was 
promptly ratified by the Congresses of both countries. That docu- 
ment and the three years of intensive negotiations which resulted 
from it will supply many long and interesting chapters in the 
histories which will be written and in the record of the develop- 
ment of the peace system in America; but here we are concerned 
only with the réle played by arbitration in that agreement. 

The June 12, 1935, Protocol, among its several provisions, es- 
tablished that the Peace Conference, consisting of the above 
mentioned six mediatory powers, should promote a solution of 
the differences between Bolivia and Paraguay through a direct 
agreement, but, failing in this, the parties assumed the obligation 
to settle their differences by means of an arbitration in law be- 
fore the Permanent Court of International Justice at The Hague. 
The Peace Conference was to terminate direct negotiations when, 
in its opinion, it became impossible to reach a definitive agree- 
ment. In which event, the parties were to draft the arbitral 
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compromis and until that was definitely agreed upon the Con- 
ference could not adjourn. 

-Had not this provision for arbitration, and particularly the 
obligation of the Conference not to dissolve, been declared in this 
form, Bolivia would not have signed the Protocol and the war 
would have gone on. The inclusion of arbitration, therefore, at 
least contributed towards bringing to an end the bloodshed and 
death in the Chaco. On the other hand, the mediatory delegates 
to the Peace Conference soon became aware of a condition which 
should have been foreseen, i.e., if in the face of all the efforts 
of the six neutral Governments, Paraguay and Bolivia could not 
be brought into a direct agreement, where concessions from their 
maximum aspirations were possible and where their juridical 
and other claims could be remitted partially in order to gain at 
other points, then certainly it would be unreasonable to expect 
an agreement on the arbitral compromis, where necessarily each 
country must insist to the full on its particular thesis and rights— 
real or imagined. 

Whether a way out of this impasse could have been discovered, 
is now academic. It suffices to say that all possible avenues of 
escape were explored and found unsatisfactory at best. Neverthe- 
less, it was intimated to the parties that the mediators held in 
reserve appropriate measures to be used in case of need. The 
essential fact is that, since no agreement on the arbitral compro- 
mis was feasible, the peace treaty perforce had to be reached 
through direct agreement; the only alternative being another 
war. The inclusion of arbitration in an agreement once again 
had failed because loose ends flapped in a breeze of contro- 
versy; there was no time limit set for the drafting of the com- 
promis and no obligation placed on the parties to accept an arbi- 
tration, the terms of which they each had not previously restricted 
entirely to their own liking. 

That all attempts so far made to accommodate the Chaco dis- 
pute through arbitration had been unsuccessful, was not due to 
any weakness in the processes of arbitration itself but, on the con- 
trary, because it had never been possible to put them into 
operation. The agreements to arbitrate had never been sufii- 
ciently specific nor complete. 

This unhappy condition no longer prevails, since the Treaty of 
Peace, Friendship and Boundaries, signed on July 21, 1938, has 
been ratified in both Bolivia and Paraguay, and ratifications were 
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exchanged under the auspices of the Peace Conference on August 
29, 1938 ; two restricted zones to be submitted to arbitration have 
been defined with exactitude; the arbitrators have been named 
and have accepted the charge; the Arbitral College is now func- 
tioning in Buenos Aires; the award should be made more or less 
simultaneously with the publication of this article and, finally, 
both parties are bound by the Treaty to accept that award. At 
last, this ancient, costly and dangerous dispute has been amicably 
settled. 

The pertinent clauses of the Treaty are as follows: 

Article Two: The dividing line in the Chaco between Bolivia 
and Paraguay (Paraguay and Bolivia) will be that determined 
by the Presidents of the Republics of Argentina, Chile, United 
States of America, United States of Brazil, Peru and Uruguay 
in their capacity as arbitrators in equity, who, acting ex aequo 
et bono, will give their arbitral award in accordance with this 
and the following clauses: 

A. The arbitral award will fix the northern dividing line in 
the Chaco in the zone comprised between the line of the Peace 
Conference presented May 27, 1938, and the line of the Para- 
guayan counter-proposal presented to the consideration of the 
Peace Conference June 24, 1938, from the meridian of Fort 27 
of November, i. e., approximately meridian 61° 55’ west of 
Greenwich to the eastern limit of the zone, excluding the littoral 
on the Paraguay River south of the mouth of the River Otuquis 
or Negro. 

B. The arbitral award will likewise fix the western dividing 
line in the Chaco between the Pilcomayo River and the intersec- 
tion of the meridian of Fort 27 of November, i.e., approximately 
61° 55’ west of Greenwich with the line of the award in the north 
referred to in the previous paragraph. 

C. The said line will not go on the Pilcomayo River more to 
the east than Pozo Hondo, nor to the west further than any point 
on the line which, starting from D’Orbigny, was fixed by the 
Neutral Military Commission as intermediary between the maxi- 
mum positions reached by the belligerent armies at the suspension 
of fire on June 14, 1935. 

Article Three. The arbitrators will pronounce, having heard 
the parties and according to their loyal knowledge and under- 
standing taking into consideration the experience accumulated by 
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the Peace Conference and the advice of the Military Advisers to 
that organization. 

The six Presidents of the Republics mentioned in Article Two 
have the faculty of giving the award directly or by means of 
plenipotentiary delegates. 

Article Four. The arbitral award will be given by the arbitra- 
tors within a maximum of two months, counting from the rati- 
fication of the present treaty, obtained in the way and form 
stipulated in Article Eleven. 

Article Five. The award being given and the parties notified, 
these will immediately name a mixed commission composed of 
five members, two named by each party, and the fifth designated 
by common agreement of the six mediatory governments, in order 
to apply on the ground and set the bournes of the dividing line 
given by the arbitral award. 

Article Six. Within 30 days after the award, the Governments 
of Bolivia and Paraguay (Paraguay and Bolivia) will proceed to 
accredit their respective diplomatic representatives in Asuncion 
and La Paz (La Paz and Asuncion) and within ninety days will 
fulfill the award in its principal aspects, under the vigilance of 
the Peace Conference, to whom the parties recognize the faculty 
of resolving definitely the practical questions which may arise 
in this connection. 

Article Eleven. The present treaty will be ratified by the Na- 
tional Constitutional Convention of Bolivia and by a national 
plebiscite in Paraguay ; in both cases ratification must take place 
within 20 days counting from the date of signature of this treaty. 
Ratifications shall be exchanged in the briefest period possible 
in the Peace Conference. 

It will be observed that this is an arbitration ex aequo et bono, 
whereas the June 12, 1935, Protocol contemplated the complicated 
and expensive procedure of an arbitration in law. Also, it meets 
the wish of the American republics that American problems be 
adjusted on this hemisphere. 

It is appropriate to call attention to the fact that the réle played 
by arbitration in this case is not merely—as might be supposed— 
that thereby the definitive boundary might be drawn within two 
limited zones. It is rather that arbitration supplied the pro- 
cedure which enabled the mediators to obtain the agreement by 
both parties. The zones submitted to arbitration are relatively 
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insignificant in area when compared with the entire Chaco Boreal. 
Furthermore, they cover a territory which, at best, is of scant 
value either from the economic or the military point of view. 
What happened was that, as a result of patient and diligent efforts 
by the mediators, Paraguay and Bolivia were finally induced to 
make such concessions that practically the only remaining terri- 
torial difference was comprehended within the two zones. But, 
for various reasons, neither side could nor would cede any further 
but, to bridge the gap, were willing to accept and did accept the 
limited arbitration stipulated in the treaty. Without resort to 
this device the accomplishment of the final peace would most cer- 
tainly have been more difficult than it was. 

To conclude, there are certain observations I believe worthy of 
attention: 

1. Since 1887, Bolivia, Paraguay and the other American coun- 
tries who have lent their good offices towards the settlement of 
this dispute, have repeatedly included arbitration as an element 
in their projects of agreement. 

2. That a successful result was not reached previously is not 
the fault of the arbitral process itself, but rather of the inade- 
quate manner in which it has been employed. 

38. Arbitration served a purpose in the June 12, 1935, Protocol 
by supplying a stipulation which permitted hostilities to be termi- 
nated even though the phrasing of the arbitral provisions of that 
document was such as to prevent their ever being put in force. 

4. Similarly arbitration was a useful instrument of procedure 
which enabled the mediators to bring about the final Peace Treaty 
more rapidly than otherwise would have been possible. 

5. Because of the firmly set pretensions and claims by the par- 
ties, the animus against one another, the national pride existing 
on either side, the many failures to reach a settlement through 
arbitration and because of the long duration and complicated na- 
ture of the dispute, the Chaco problem was probably less amen- 
able to accommodation by arbitration than are most international 
differences. 

Nevertheless, arbitration has played an effective and valuable 
role in settling it and in bringing what I believe will be enduring 
peace to Paraguay and Bolivia. 
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PARAGUAY AND INTERNATIONAL ARBITRATION 


BY 
Dr. JUAN VICENTE RAMIREZ 


ON February 3, 1876, following a cruel and devastating war 
lasting five years, which Paraguay had to wage against the allied 
forces of Argentina, Brazil and Uruguay, a boundary treaty was 
signed between Argentina and Paraguay establishing the frontiers. 
Article 4 of this treaty provided that delimitation of the frontier 
in the section of the Chaco Boreal located between the Rio Pilco- 
mayo and the Rio Verde was to be determined by arbitration. 
Under article 5 of the same treaty the President of the United 
States was elected as arbitrator. Rutherford B. Hayes, in the 
character of the highest official of the United States, rendered his 
award on November 13, 1878, and the decision was favorable to 
Paraguay. 

In 1899 Paraguay signed a general Arbitration Treaty with 
the Republic of Argentina, whereunder the high contracting par- 
ties agreed to submit to arbitration all of their controversies of 
any nature “which did not affect the constitution of one or the 
other country and which could not be settled by direct 
negotiation”. 

At the Second International Conference of American States, 
held in Mexico in 1901, the question of international arbitration 
was fully discussed, and the Conference was divided in its opinion 
on the subject. At that time the delegations of Paraguay, Argen- 
tina, Bolivia, the Dominican Republic, Guatemala, El Salvador, 
Mexico, Peru and Uruguay signed a Treaty of Obligatory Arbi- 
tration. This treaty excepted from arbitration disputes involv- 
ing independence and national honor. It provided, further, that 
“independence or national honor shall not be considered as in- 
volved in controversies with regard to diplomatic privileges, 
boundaries, rights of navigation, and validity, construction and 
enforcement of treaties”. 

Later, and as a result of the above treaty, the delegation of 
Paraguay signed at the same time with other delegations, a 
protocol adhering to the three Hague Conventions of 1899. 

Paraguay is bound to Peru by a Treaty of Friendship and 
Arbitration, entered into in 1906. Paragraph 2 of this treaty 
provides: “If any difference should arise between Paraguay and 
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Peru concerning the interpretation or execution of existing 
treaties or any that may be entered into in the future, such differ- 
ence shall be submitted to the final decision of an arbitrator, 
agreed upon by both parties. Any misunderstanding which may 
arise concerning matters not foreseen and provided for in the 
said treaties, shall also be submitted to arbitration’’. 

In 1909, Paraguay signed a Treaty of Arbitration with the 
United States, article 1 of which provides for arbitration as 
follows: “Differences which may arise of a legal nature, or re- 
lating to the interpretation of treaties existing between the two 
Contracting Parties, and which it may not have been possible to 
settle by diplomacy, shall be referred to the Permanent Court of 
Arbitration established at The Hague by the Convention of the 
29th July, 1899, provided nevertheless, that they do not affect the 
vital interests, the independence, or the honor of the Contracting 
Parties, and do not concern the interests of third parties.” 

Paraguay and Brazil signed a Convention of Arbitration in 
1911. This convention provides in article 1 that “differences 
which may arise between the two high contracting parties and 
which have not lent themselves to settlement by direct negotiation 
or by any other means for the amicable settlement of interna- 
tional controversies, shall be submitted to the Permanent Court 
of Arbitration established at The Hague under the Convention of 
July 29, 1899, with the reservation that such differences do not 
affect the vital interests, territorial integrity, independence or 
honor of either of the contracting parties. .... 

Treaties of arbitration, more or less similar to the above, were 
also entered into by Paraguay with Italy in 1911 and with Spain 
in 1915. 

A convention providing fully for compulsory arbitration was 
entered into in 1918 with Uruguay, to which country Paraguay 
is linked by truly fraternal ties. Article 1 of this convention 
provides: “All controversies of any nature, which for any cause 
may arise between the high contracting parties, and which can- 
not be settled by diplomatic negotiation, shall be submitted to 
arbitration”. 

Finally, when the Conference on Conciliation and Arbitration 
met at Washington at the end of the year 1928 and created the 
General Inter-American Arbitration Treaty, Paraguay, together 
with the other countries of the new world, was happy to sign this 
treaty. Under this treaty the high contracting parties bind them- 
selves to submit to arbitration all differences of an international 
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character which exist or may arise between them, involving the 
adjustment of the rights of one of them against the other, under 
a treaty or for any other reason, whenever it is not possible 
to settle such differences through diplomatic channels and pro- 
vided they are of a juridical nature, lending themselves to a de- 
cision which may be rendered with the application of principles 
of law. Controversies subject to the domestic jurisdiction of 
any party and which are not subject to international law, are 
excepted, as well as such controversies which affect the interests 
or involve actions of a country not party to such treaty. 

A serious controversy had existed for a long time between 
Paraguay and Bolivia. It involved sovereignty over the Gran 
Chaco Boreal. Bolivia, through quiet and secret penetration, had 
occupied a large part of the territory in dispute. For this reason, 
when war broke out between the two countries, the first battles 
occurred not far from the Rio Paraguay. However, Paraguay 
after about three years of war regained practically all of the 
Chaco Boreal. 

The Treaty of Peace, signed at Buenos Aires on June 17, 1935, 
thanks to America’s mediation, put an end to this fight between 
brother peoples. The treaty created an institution called Confer- 
ence of Peace, consisting of representatives of the governments 
of the United States, Brazil, Argentina, Chile, Uruguay and 
Peru, endowed with the powers to solve the differences between 
Paraguay and Bolivia by direct agreement of the parties, with the 
understanding that Paraguay and Bolivia, in the event of the 
failure of direct negotiations, would agree to submit the Chaco 
controversy to arbitration in law. 

Finally, after practically three years of efforts, the Peace 
Conference succeeded in having representatives of the two coun- 
tries sign at Buenos Aires, on July 9 of this year, a Treaty of 
Peace, Friendship and Boundaries, which ends the old frontier 
dispute. Under this treaty a large part of the Chaco Boreal is 
recognized as Paraguayan, and determination of the balance of 
the frontier is submitted to an Arbitral Tribunal composed of 
the Presidents of the six mediating countries above enumerated. 
It is stipulated that the decision of the arbitrators shall be 
“ex aequo et bono.” 

As may be seen, Paraguay appreciates arbitration as one of 
the efficient means for the settlement of international contro- 
versies and has used it on various occasions without cause for 
regret. 
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THE USE OF ARBITRATION IN PATENT CONTROVERSIES 


BY 
ANTHONY WILLIAM DELLER * 


IN recent years arbitration has been used to settle many kinds 
of controversies. But always the question has remained open as 
to whether it may be effectively applied to those involving ques- 
tions as to the validity and infringement of patents, the breach, 
performance or the like of patent agreements, and other patent 
matters, including interferences between patent applications and 
interfering patents. The present article is addressed to this 
subject. 

To begin with, at common law an agreement to arbitrate was 
lawful but of little practical value, for it was not specifically 
enforceable and its breach would support recovery of only nomi- 
nal damages.' Although the courts would enforce an award once 
validly rendered,” either party could effectively withdraw from 
the arbitration before the award.’ To overcome the difficulties 
experienced under the common law, a number of states (for 
example, Arizona, California, Connecticut, Louisiana, Massa- 
chusetts, New Hampshire, New Jersey, New York, Ohio, Oregon, 
Pennsylvania, Rhode Island and Wisconsin) have adopted stat- 
utes providing for the specific enforcement of arbitration agree- 


* Member of the New York Bar. 

1 Meacham v. Jamestown, 211 N. Y. 346; Munson v. Straits of Dover, 99 
Fed. 787, aff’d. 100 Fed. 1005. 

2 Bank of Monroe v. Widner, 11 Paige 529. 

3 Finucane v. Rochester, 190 N. Y. 76. 
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ments and for arbitration of future as well as existing disputes. 
Since 1925 there has been in effect a similar Federal Arbitra- 
tion Statute, (9 U. S. C. A., §§1-15), from which two sections 
are quoted below because of their peculiar wording and their 
relation to the arbitration of patent controversies: 

§ 2. VALIDITY, IRREVOCABILITY, AND ENFORCEMENT OF AGREEMENTS TO 
ARBITRATE. A written provision in any maritime transaction or a con- 
tract evidencing a transaction involving commerce to settle by arbitra- 
tion a controversy thereafter arising out of such contract or transaction, 
or the refusal to perform the whole or any part thereof, or an agreement 
in writing to submit to arbitration an existing controversy arising out 
of such a contract, transaction, or refusal, shall be valid, irrevocable, 
and enforceable, save upon such grounds as exist at law or in equity 


for the revocation of any contract. (Feb. 12, 1925, c. 213, § 2, 43 Stat. 
883.) 

§ 3. Stay OF PROCEEDINGS WHERE ISSUE THEREIN REFERABLE TO ARBI- 
TRATION. If any suit or proceeding be brought in any of the courts of 
the United States upon any issue referable to arbitration under an agree- 
ment in writing for such arbitration, the court in which such suit is 
pending, upon being satisfied that the issue involved in such suit or pro- 
ceeding is referable to arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the action until such 
arbitration has been had in accordance with the terms of the agreement, 
providing the applicant for the stay is not in default in proceeding with 
such arbitration. (Feb. 12, 1925, c. 213, § 3, 43 Stat. 883.) 


In considering whether patent disputes lend themselves to 
settlement by means of arbitration, it is necessary to bear in 
mind the nature of the controversies which arise in connection 
with patents, what matters may properly be submitted to arbi- 
tration in any case, and the nature of the patent right. Patent 
controversies may be broadly classified as follows: 

1. Purely contractual questions arising out of agreements 
involving inventions, patent applications and patents, including 
the sale or licensing of inventions or patents or patent rights or 
the payment of royalties under license agreements, or arising 
from the employer-employee relationship, etc. 

2. Contests over priority or originality of invention, arising 
in the course of the prosecution of patent applications in the 
Patent Office, or in suits under Revised Statutes Section 4915 
(U. 8. Code, Title 35, §63) to compel the Commissioner of 
Patents to issue a patent to an applicant previously defeated in 
Patent Office interference proceedings. 

3. Contests between interfering patents, i.e., patents which 
claim the same invention, under Revised Statutes Section 4918 
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(U. S. Code, Title 35, §66), wherein courts are given authority 
to declare either or both of the patents void in whole or in part. 

4, Disputes touching the validity and/or infringement of 
patents. 

As to matters which may properly be submitted to arbitra- 
tion, it may be observed in general that unless forbidden by 
statute or public policy, all matters of controversy which may 
be the subject of litigation may be submitted. The statutes of the 
respective states must be examined for their various limitations 
on controversies which may be submitted. For example, New 
York (Civil Practice Act, §1448) prohibits the submission of 
controversies respecting a claim to an estate in real property, 
in fee or for life. The Federal Statute (U. S. Code, Title 9, §2), 
in making reference to the type of arbitration agreement which 
will be enforced, refers to “a written provision in any maritime 
transaction or a contract evidencing a transaction involving com- 
merce’. “Commerce” is defined in §1 of the Federal Statute to 
mean “commerce among the several States or with foreign 
nations.” 

The question whether contracts providing for arbitration of 
patent disputes were enforceable under the Federal Statute was 
involved in two cases which came before United States District 
Courts for determination, and in both it was held that such con- 
tracts were not contracts “evidencing a transaction involving 
commerce among the several states or with foreign nations” so 
as to give the District Court jurisdiction. One of these cases, 
In re Cold Metal Process Co., 9 F. Supp. 992, D. C. W. D. Pa. 
(1935), involved a proceeding by the Cold Metal Process Com- 
pany for the appointment of arbitrators, pursuant to a contract 
for an exclusive license to make and sell a patented rolling mill 
equipment, and which provided that if the parties thereto were 
unable to agree upon the payment on account of said license, the 
matter would be submitted to three arbitrators named therein. 
Two of the arbitrators named died and the third resigned. The 
petition prayed the District Court to assume jurisdiction under 
the provisions of the United States Arbitration Act (9 U. S. 
C. A. §§1-15), to direct the parties to proceed to arbitration 
to determine the amount payable to the petitioner and to appoint 
three arbitrators to act under the contract. The United Engineer- 
ing & Foundry Company filed its motion to dismiss on the ground 
that the court was without jurisdiction. In determining the mo- 
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tion, two questions were before the court: (1) whether the 
United States Arbitration Act is limited to maritime transac- 
tions and to contracts involving interstate commerce, and if so 
limited, (2) whether the contract in question involved interstate 
commerce. The court held that the Act was limited to maritime 
transactions and to contracts evidencing a transaction involv- 
ing commerce, and that the contract for a license under a patent 
was not a contract involving interstate commerce within the 
meaning of the Act. 


A similar result was reached by the District Court for the 
District of Delaware in Zip Mfg. Co. v. Pep Mfg. Co., 44 F. (2d) 
184 (1930), where the question was raised on a motion by de- 
fendant for a stay of an infringement suit brought against it until 
arbitration of the issues involved had been had, pursuant to 
the terms of a written agreement between the parties. The agree- 
ment embodied the terms of settlement of another and earlier 
patent suit involving the infringement by the defendant of the 
same patent which was the basis of the present suit. The arbi- 
tration provisions were as follows: 


“It is expressly stipulated and agreed that Second Parties [plaintiffs 
in this suit] do not regard the grinding compound which First Party 
[defendant in this suit] is at present manufacturing and selling (a 
specimen of such compound in a sealed container to be at once furnished 
Second Parties by First Party) to be an infringement of the aforesaid 
Letters Patent No. 1,353,197, or any Letters Patent owned by Second 
Parties, or any of them, and that Second Parties will make no objec- 
tion to the continued manufacture and sale of such compound; further- 
more, in case First Party should hereafter change its present non- 
infringing compound to one which Second Parties regard to be an 
infringement of a patent owned by them, or any of them, the question 
of validity and infringement shall be determined by arbitration, as 
hereinafter provided, and at the same time should infringement be held 
to have occurred, it shall be determined by the same arbitration what 
royalty shall be paid by First Party in lieu of profits or damages for 
the manufacture and sale of such compound, and First Party shall 
have the right to continue such manufacture upon condition that it 
account for and pay such royalty monthly thereafter. 

“In the event the parties hereto shall disagree as to any of the terms 
or the interpretation thereof, or the respective obligations of the parties 
hereunder, then such question shall, at the request of either party, be 
submitted to arbitration in accordance with the provisions of the now 
existing Statutes of the State of New York in such case made and 
provided.” 


The court construed the United States Arbitration Act as limited 
to controversies involving issues arising in commerce or maritime 
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transactions, and held that the provision in the contract “that 
the question of validity and infringement shall be determined 
by arbitration” related to a controversy involving neither com- 
merce nor a maritime transaction, as defined in the Act, and 
therefore not enforceable under the Federal Act. 

It would appear from the foregoing cases that while agree- 
ments to settle disputes by arbitration arising out of similar con- 
tracts could not be specifically enforced under the Federal Act, 
there is no such limitation under the state arbitration statutes, 
where purely contractual questions are involved and no question 
is raised as to the validity of the patent covered by the agree- 
ment. The first contention to be met with in this connection is 
that by Section 256 of the Judicial Code (U. S. Code, Title 28, 
§371), the jurisdiction of the United States courts is made ex- 
clusive of the courts of the several states of all cases arising under 
the patent-right laws of the United States. But it has been held 
that this section does not deprive the state courts of power to 
determine questions under the patent laws in a case not arising 
under those laws,‘ and it is settled that state courts may try 
questions of title and may construe and enforce contracts re- 
lating to patents.. And the courts have even gone so far as to 
hold that the jurisdiction of state courts, founded on a tort or 
contract, is not defeated because the validity or construction of 
a patent may be incidentally involved.® 

An arbitration award involving the infringement of a patent, 
where no question apparently had been raised as to its validity, 
was confirmed in a recent New York decision.’ There a motion 
was made to confirm the award of an arbitrator, who had found 
infringement and had fixed damages. The court, while indicating 
that had relief for infringement been sought by action rather 
than arbitration, the Federal Courts would have possessed ex- 
clusive jurisdiction, stated: 

“The parties had the right, however, to submit their controversy to 


arbitration rather than to the courts, and no satisfactory reason appears 
to exist for refusing to take jurisdiction of the motion to confirm the 





4 Pratt v. Paris Gaslight & Coke Co., 168 U. S. 255; New Era Electric 
Range Co. v. Serell, 252 N. Y. 107. 

5 New Marshall Engine Co. v. Marshall Engine Co., 223 U. S. 473. 

® Becher v. Contoure Laboratories, Inc., 279 U. S. 388; Respro, Ine. v. 
Worcester Baking Co. (Mass.), 197 N. E. 198. 

7 Mohawk Mfg. Co., Inc. v. Cavicchi (N. Y. L. J., May 9, 1938, page 2242, 
Sup. Ct., New York County, Spec. Term, Part I, File No. 10,819/1988). 
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award and for judgment thereon. The merits of the controversy have 
been determined by the arbitrator and may not be inquired into by the 
Court. In confirming the award and permitting judgment to be entered 
thereon the Court is not determining the controversy between the 
parties and is therefore not invading the exclusive jurisdiction of the 
United States courts over cases arising under the patent laws.” 


Reference to the file of this proceeding revealed, it should be 
noted, the fact that the only matter arbitrated was the question 
of infringement and damages therefor; apparently no question 
was raised as to the validity of the patent involved. As between 
the immediate parties involved, where there is a controversy over 
infringement and no question is raised as to the validity of the 
patent, there would seem to be no obstacle to the enforcement of 
an arbitration agreement under state statutes. The award in such 
a proceeding would, of course, be binding only on the parties to 
the controversy, and could not be made the basis of a proceeding 
against another alleged infringer. 

Assuming a controversy properly submitted under a state 
arbitration statute, and yet not enforceable under the Federal 
Act, it would appear, on the authority of Shanferoke Coal and 
Supply Corp. v. Westchester Service Corp., 70 F. (2d) 296, 
C. C. A. 2 (1934), affirmed 293 U. S. 449, that a suit commenced 
in a Federal Court would be stayed by that court pending sub- 
mission to arbitration under the state law. In the Shanferoke 
case, where suit was brought in the United States District Court 
for the Southern District of New York by a citizen of Delaware 
against a citizen of New York on a contract involving a sale of 
coal and containing an arbitration clause under the laws of the 
state of New York, the suit was stayed by the United States 
District Court pending submission to arbitration under the state 
laws. The United States Supreme Court, in affirming the Circuit 
Court of Appeals, held that the federal court could order a stay 
of the action even though it could not compel the arbitration ; for 
the agreement in question, after providing for the arbitration of 
disputes between the parties, stated: 

“In case for any reason any such arbitration shall fail to proceed to a 
final award, either party may apply to the Supreme Court of the State 
of New York for an order compelling the specific performance of this 


arbitration agreement in accordance with the arbitration laws of the 
State of New York.” 
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In its opinion in Zip Mfg. Co. v. Pep Mfg. Co., supra, the court 
observed that 


“The determination of the status of a patent, its validity or invalidity, 
its infringement or non-infringement, is a matter that is inherently un- 
suited to the procedure of arbitration statutes.” 


While issue may be taken with this statement on the ground 
that the question of the validity and infringement of a patent 
could be expeditiously and expertly determined by an arbitrator 
or arbitrators, specialists in the particular field of patent law 
involved, there are probably other obstacles in the way of arbi- 
tration of the question of validity of a patent, flowing from 
the nature of the patent right. It must be borne in mind that a 
patent affects not only private rights but public rights and while 
an arbitration settling the question of validity as between the 
immediate parties to a dispute might be binding on them, it cer- 
tainly would not bind the public at large. By his patent an in- 
ventor secures, for a limited time, certain exclusionary rights 
against the public, in return for the disclosure of his invention, 
and while the patent is in effect, the public cannot practice the 
invention without license of the inventor. The issuance of a 
patent by the Patent Office is prima facie evidence of its validity,® 
and its recording in the Patent Office constitutes notice of its 
existence to the world.® The granting of a patent is an act of 
sovereignty,’° the nature and extent of the grant being depen- 
dent upon the provisions of the acts of Congress providing for 


and regulating such grants."' As stated in U. S. v. Bell Telephone 
Co., supra: 


“The patent, then, is not the exercise of any prerogative power or dis- 
cretion by the President or by any other officer of the government, but 
it is the result of a course of proceeding, quasi judicial in its character, 
and is not subject to be repealed or revoked by the President, the Secre- 
tary of the Interior, or the Commissioner of Patents, when once issued.” 
(page 363) 


In referring to the provisions of Section 4915 of the Revised 
Statutes (U.S. Code, Title 35, §63), providing for a suit in equity 
to compel the issuance of a patent after final rejection of an ap- 


8 Radio Corp. v. Radio Engineering Laboratories, 293 U. S. 1, 7. 

® Wine Ry. Appliance Co. v. Enterprise Railway Equipment Co., 297 U. S. 
387, 3938. 

10U, S. v. Bell Telephone Co., 128 U. S. 315, 363. 

11 Marsh v. Nichols, 128 U. S. 605. 
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plication in the Patent Office, the court in the Bell Telephone 
case observed: 
“These provisions, while they do not in express terms confer upon 
the courts of equity of the United States the power to annul or vacate 
a patent, show very clearly the sense of Congress that if such power is 
to be exercised anywhere it should be in the equity jurisdiction of those 
courts. The only authority competent to set a patent aside, or to annul 
it, or to correct it, for any reason whatever, is vested in the judicial 
department of the government, and this can only be effected by proper 
proceedings taken in the courts of the United States.” (page 363) 


While this case concerned the annulment of a patent obtained 
on the ground of fraud, the observation of the court might well 
apply to an arbitration affecting validity, for, as the court 
further stated: 


“A suit by an individual could only be conclusive in result as between the 
patentee and the party suing, and the patent would remain a valid in- 
strument as to all others; while, if the action was brought by the govern- 
ment, and a decree had to annul! the patent, this would be conclusive in 
all suits founded on the patent.” 


It is also to be noted that a patent has been regarded by the 
courts as a contract between the inventor and the government." 
Because of the public interest in the validity of patents and be- 
cause of the nature of the patent grant, it seems highly question- 
able whether the contract between the government and the in- 
ventor could be altered in an arbitration proceeding without the 
presence of one of the parties to the contract. At most, as already 
observed in U. S. v. Bell Telephone Co., supra, the result would be 
conclusive only between the parties to the arbitration. And be- 
cause of the public interest, it might be considered contrary to 
public policy to permit validity to be determined, even as be- 
tween the parties, in an arbitration proceeding. As indicating 
the attitude of the patent statutes towards the effect of a validly 
issued patent, reference is made to Section 4918 of the Revised 
Statutes (35 U. S. C. A. §66), providing for a suit in equity be- 
tween interfering patents, i.e., patents claiming the same inven- 
tion. This section provides that while a court in such a suit may 
adjudge and declare either or both of the patents involved void 
in whole or in part the judgment or adjudication so made shall 
affect the right only of the parties to the suit and those deriving 


12 Fried. Krupp v. Midvale, 191 Fed. 588, 594. 
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title under them subsequent to the rendition of the judgment. 
It would seem clear that no greater effect would be given to a 
judgment entered upon an award after an arbitration between 
interested parties than is permitted by the statute in a situation 
such as that contemplated in the case of interfering patents. 

As further indicating the public nature of a patent and the 
concern of the government in its status, it is to be observed that 
the patent statutes (35 U.S. C. A. §70), in making provision for 
the granting of injunctions and the assessment of damages and 
profits in infringement suits, specify that within one month after 
the filing of any action, suit or proceeding arising under the 
patent laws, it shall be the duty of the clerks of such courts to give 
notice thereof in writing to the Commissioner of Patents, setting 
forth the names of the litigants, the names of the inventors, and 
the numbers of the patents involved; and they further provide 
that within one month after decision is rendered or a decree 
is issued, the clerk of the court shall give notice thereof to the 
Commissioner of Patents, who thereupon indorses the same upon 
the file wrappers of the patents in question. 

There remains for consideration the second classification of 
patent disputes referred to above, i.e., contests over priority or 
originality of invention between several different claimants. It is 
to be noted that the early patent laws of the United States made 
provision for the compulsory arbitration of disputed questions 
arising in the granting of patents." 

The present procedure in the Patent Office for the settlement of 
interfering applications relating to the same invention (35 
U.S. C. A. §52) is provided for by the Rules of the Patent Office 
covering interference practice. (Rules of the Patent Office, Nos. 
93-132.) As patent attorneys well know, interference practice 
is extremely complicated and is very protracted. There is no 
present provision in the patent statutes for the arbitration of 
such contests, and while such contests are often settled by agree- 
ment between the interested parties, the procedure is entirely 
voluntary and depends wholly upon the attitude of the applicants 
and/or assignees involved. Rule 107 of the Rules of the Patent 
Office makes provision for the manner in which an interference 
may be terminated other than by prosecuting the interference to 


13 Arbitration of Early Patent Disputes, by J. P. Federico, THE ARBITRA- 
TION JOURNAL, Vol. 2, No. 1, January, 1938. 
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a decision by the Patent Office; that is, an applicant or a 
patentee involved in an interference may at any time file: 


(1) a written disclaimer, or 
(2) aconcession of priority, or 
(3) an abandonment of the invention. 


Upon the filing of such an instrument, judgment is rendered 
against the party filing it. Rule 125 provides that after an inter- 
ference is declared, it will not, except as in the rules otherwise 
provided (such as upon motion to dissolve or failure of one party 
to proceed), be determined without judgment of priority founded 
either upon the evidence, or upon a written concession of priority, 
or upon a written disclaimer of the invention, or upon a written 
declaration of abandonment of the invention signed by the in- 
ventor himself (and by the assignee, if any). 

From the foregoing it would appear that while parties to an 
interference might agree among themselves to be bound by an 
arbitration as to priority, the only manner in which the finding 
in the arbitration could be binding on the Patent Office would be 
the filing, by the individual against whom the arbitration award is 
made, of either of the three statements indicated by Rule 107. 
And how far such a concession of priority is binding on the courts 
may be questioned in the light of United Chromium, Inc. v. Gen- 
eral Motors Corporation, 85 F. (2d) 577, c. d. 300 U. S. 674. 
There one of two interfering applicants had filed a concession of 
priority, but in a subsequent infringement suit based on infringe- 
ment of the patent issued after the termination of the interfer- 
ence, the court held the patent in suit invalid on the basis of prior 
invention by the very applicant who had filed the concession of 
priority. 

Where the question of priority or originality of invention arises 
in a suit in equity to compel the issuance of a patent or a suit 
between interfering patents, the matter already being before 
the court, it would seem that the only occasion for arbitration 
would arise if the parties agreed among themselves to settle 
the matter by arbitration and agreed to a stay of the suit pend- 
ing such arbitration. 

To summarize the situation: Under state arbitration statutes, 
there would seem to be no obstacle to the enforcement of arbi- 
tration agreements relating to controversies under contracts 
involving the sale of inventions or patents or license agreements, 
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as well as controversies involving infringement of patents, where 
no question of the validity of the patent is involved. With the 
selection of patent attorneys, specialists in the particular branch 
of the patent law involved, as arbitrators, such patent contro- 
versies could be effectively determined. Because of the relatively 
few decisions by the courts on the arbitration of patent disputes, 
however, it would be wise to outline fully the procedure to be 
followed in the arbitration and the extent of the award to be 
made. For example, in the case of infringement, since an arbi- 
trator would have no authority to issue an injunction, the parties 
to the arbitration should agree that the award specify, and the 
losing party agree to abide thereby, that he will desist from fu- 
ture infringement. Under the wording of the present Federal 
Arbitration Act, such agreements cannot be specifically enforced. 
Amendment of the Federal Act should be advocated to broaden 
the class of cases arbitrable under that Act so as to include patent 
controversies. 

As to the validity of patents, an award based upon an arbitra- 
tion might be binding as between the parties, but it is doubtful 
whether the courts would enforce such an award or enforce an 
agreement to arbitrate on the ground that public rights and public 
interest in the status of a patent could be determined only by a 
court of competent jurisdiction. 

With respect to interference proceedings in the Patent Office, 
while under the present rules a decision of an arbitrator could 
not be binding upon the Patent Office, nevertheless the interested 
parties could agree among themselves to arbitrate the question of 
priority or originality, and thereupon have the losing party in 
the arbitration file a written disclaimer, a concession of priority, 
or abandon the invention as required by Rule 107 of the Patent 
Office Rules. Even if the parties arbitrate and a concession of 
priority is filed, such action might not be binding on the courts. 
As pointed out in connection with the United Chromium case, 
supra, the court held the patent in suit invalid and held that the 
party who filed the concession of priority was the true and origi- 
nal inventor. In the recent case of Julius Kayser & Company v. 
Rosedale Knitting Company, 38 U.S. P. Q. 435, decided by the 
Circuit Court of Appeals for the Third Circuit, it appeared that 
there had been an interference between several applicants and 
the patentee, who agreed among themselves to arbitrate in order 
to determine the question of priority. In the District Court the 
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defense was set up that the patentee was not the first and origi- 
nal inventor and that the arbitration was not properly conducted. 
The District Court said: 


“Among rival claimants in an interference proceeding the Patent 
Office must decide. Concessions and admissions made by litigants, so 
far as the parties are concerned, are evidentiary between the parties to 
the interference. If the other interferers concede priority to one, a 
patent may issue to him. Neither the ruling of the Commissioner nor 
the admission of the parties, affects others.” (33 U.S. P. Q., 331.) 


On appeal it was held that 


“.... the mode in which the patent issued as between these applicants 
shows that the usual presumption arising from the grant of a patent 
does not here arise. Instead of fighting out the question of the priority 
in the Patent Office, the applicants agreed among themselves to have an 
arbitration to determine priority, with the evident purpose of forming 
a patent pool of which the alleged inventors should share.” (38 U. S. 
P. Q., 437.) 


In referring to the arbitration, the court further stated: 


“In view of the foregoing practices and their undermining the prima 
facie originality of the thus granted patent, we do not deem it neces- 
sary to dismiss [sic] the facts save to say that even the proposed arbi- 
tration was not followed, but the question of priority was decided by the 
arbitrary action of the pool functioning through designated members.” 
(38 U. S. P. Q. 437.) 


The appeal, however, was decided on the point that the patent 
was invalid for want of invention. The difficulties already noted 
with respect to the arbitration of controversies touching the 
validity of a patent would apply to arbitrations concerning in- 
terfering patents, and in any case, the award in such an arbitra- 
tion could have no greater effect than that given the judgment 
of a court of equity under the provisions of Revised Statutes, 
Section 4918 (35 U.S. C. A. §66) relating to suits between inter- 
fering patents. 
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REVIEW OF COURT DECISIONS 
BY 
WALTER J. DERENBERG 


NEW YORK SUPREME COURT, SPECIAL TERM 


Withdrawal of Arbitrator before Hearing Without Appointment of Substi- 
tute Invalidates an Award. Motion to confirm an award. Respondent resists 
the motion on the ground that the arbitrator designated by him withdrew 
before any hearing, so that the remaining arbitrators proceeded with the 
arbitration and rendered an award without the substitution of a new arbi- 
trator. Held, motion denied. Since neither the respondent nor any represen- 
tative of his participated in the arbitration, the award was invalid. The 
court then quotes the following from Carmody’s New York Practice, Vol. X, 
p.1166: “In an arbitration proceeding pursuant to statute, all the arbitrators 
must hear the allegations and proofs of the parties, even where the submission 
authorizes an award by only two out of three arbitrators. If all do not attend, 
the award is a nullity, notwithstanding the fact that the third arbitrator has 
notice but refuses to take part in the proceedings . . . . now if one of the 
arbitrators withdraw from the proceedings together with one of the parties 
and refuses to take further part in the proceedings before all the proofs of 
the parties have been heard, the filling of the vacancy by the appointment of 
a substitute arbitrator, either under the terms of the contract or under the 
arbitration law, becomes a prerequisite to further proceedings under the 
submission.” Handler v. Edelman, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
September 24, 1938, Collins, J. 


Notice of Intention to Arbitrate under Section 1448, Subd. 2—Personal Ser- 
vice Required under that Section. Motion to confirm an award. Respondent 
failed to appear at the hearing and now opposes the motion to confirm on a 
denial of the making of the contract pursuant to which the arbitration 
allegedly had been held. Held, motion denied, and case referred to a jury for 
a determination of the issue of the making of the contract. The determination 
of the motion is controlled by Section 1458, Subd. 2, of the C. P. A. as 
amended September 1, 1937. Under the new section, as distinguished from 
the old section 4a, a party, if served personally with notice of intention to 
arbitrate, must raise the issue of the making of the contract by a motion for 
a stay of the arbitration, which must be served within ten days after service 
of the notice of intention to arbitrate. However, in the present case there is 
no evidence of any personal service of the notice of intention to arbitrate, and 
in the absence of such service a non-participating party may put in issue the 
making of the contract either by motion for a stay or in opposition to the 
motion to confirm the award. It is not too late, therefore, for the respondent, 
under these facts, to raise the issue of the non-existence of a contract after 
the award has beer. rendered and the motion to confirm must be denied. 
Matter of Southern California Fish Corp. Sup. Ct., Spec. Term, Pt. II, 
N. Y. L. J., September 3, 1938, p. 557, Noonan, J. 
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Misconduct—Ex parte Conferences of Arbitrators. Motion to vacate an 
award. Respondent alleges that it was misconduct for the arbitrators to 
employ a textile consultant after the close of the hearings and without the 
knowledge or consent of the parties. Held, motion granted. The employment 
of the consultant upon whose report the award of the arbitrators was based 
constitutes such misbehaviour on their part as to justify the vacation of 
their determination under the authority of Berizzi v. Krausz, 239 N. Y. 315. 
Ho-Ho-Kus Bleachery v. Yomtov, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J. 
August 31, 1938, p. 295, Schmuck, J. 


Notice of Hearing—Undue Shortening of Period Provided in Arbitration 
Rules Invalidates the Award. Motion to confirm an award. Respondent 
alleges that the motion should be denied for the reason that Section IX of the 
Arbitration Rules of the National Federation of Textiles has been violated. 
That Section provides as follows: 


As soon as the arbitrators are appointed, the Bureau shall give notice 
by mail to the parties and to the arbitrators of the time and place fixed 
for the first hearing, such mailing to be not less than 14 days before the 
date of such hearing. 


In the instant case a substitute for one of the arbitrators was appointed 
shortly before the date of hearing. Respondent now alleges that under the 
express language of the Rules there must be a fortnight period between the 
appointment of any arbitrator and the actual hearing and that, therefore, an 
award in violation of that Rule is invalid. Held, motion denied. Respondent’s 
argument that 14 days’ notice of hearing under such Rules must be given to 
the arbitrators themselves as well as to the parties is well founded. No 
hearing can properly be held until those fourteen days have expired after the 
appointment of the arbitrators or their substitutes. Bernson Silk Mills, Inc v. 
M. S. Siegel & Co., Inc.,1 Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., August 31, 
1938, p. 523, Miller, J. 


Delegation by an Arbitrator of His Duty to Hear the Evidence Constitutes 
Misconduct. Motion to confirm an award. The arbitrator was appointed 
pursuant to an agreement between the respondent and the petitioning labor 
unions. The agreement provided that disputes arising thereunder should be 
submitted to a certain named impartial chairman. Respondent now alleges 





1 In the above case, a motion for re-argument was granted, but the Court, 
upon re-argument, adhered to its original disposition. Bernson Silk Mills, Inc. 
v. M. S. Siegel & Co., Inc., N. Y. L. J., September 21, 1938, p. 758. Said the 
Court: “One of the purposes of Section IX was undoubtedly to afford the 
parties the opportunity to investigate the qualifications of the arbitrators 
designated to hear the disputes between them and to ascertain whether the 
arbitrators were biased or otherwise unfit to act.” Where as here, after the 
notice of hearing was set, one of the arbitrators was replaced by a substitute, 
the parties were entitled to 14 days’ notice so that they might have the same 
opportunity to look into the qualifications of the substitute. Matter of Roth- 
man, 248 App. Div. 874, distinguished. 
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that the testimony was not heard by the named chairman but by a Mr. A., 
who was designated by said chairman for that purpose. A. did not decide 
the controversy but made a report. Held, motion to confirm denied and the 
matters directed to be submitted anew to the arbitrator named in the agree- 
ment and to be heard by him. 

It is quite clear that an arbitrator must hear the testimony himself 
(C. P. A., Section 1456) and there is no authority for delegating that function 
to anyone. This is not substantially disputed, but it is claimed that the point 
is waived because respondent proceeded with the arbitration without any 
notice of the defect on which he bases his objection (C. P. A., Section 1458). 
This contention, however, overlooks the basic objection. It is true that, by 
proceeding, the respondent waived the objection to the substitution of A. for 
B. He could not thereafter complain of A. acting as the arbitrator, as A. did 
not so act. There was no opportunity for the respondent to complain of what 
was actually done, i. e., the rendering of a decision by someone who did not 
hear the testimony. For these reasons the motion must be denied. Matter of 
Roger F’. Douglas, as President of United Laundry Workers Union, Local 300, 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., July 21, 1938, p. 183, Steuer, J. 


Exeess of Arbitrators’ Authority. Motion to confirm an award. The sole 
question submitted to the arbitrators was this: “Was there a variance in 
shade between the material delivered by petitioner to respondent and that 
ordered?” This question was answered by the arbitrators in favor of the 
petitioner. The arbitrators, in addition to such finding, also directed the 
respondent to pay a certain amount, which direction the latter now claims 
was unwarranted and premature. The respondent alleges that the merchan- 
dise had a latent defect which was discovered subsequent to the arbitrators’ 
finding and which had to be submitted to the arbitrators independently. Held, 
motion to confirm granted, but entry of money judgment suspended until 
respondent shall have arbitrated its claim. In case respondent should be 
unsuccessful in arbitrating the question of the latent defect, the original 
award and the money judgment granted in connection therewith will have to 
be confirmed. 

In re Selden Worsted Mills v. Howard Mfg. Corp., Sup. Ct., Spec. Term, 
Pt. I, N. Y. L. J., August 10, 1938, p. 353, McGoldrick, J. 


Misconduct—Termination of Arbitrator’s Authority. Motion to vacate an 
award. After handing down his first decision the arbitrator, by a subsequent 
letter, changed that decision without taking additional testimony and without 
affording the petitioner an opportunity to be heard. Held, motion granted. 
There was neither authority nor justification for a change without taking 
additional proof and affording the petitioner an opportunity to contest the 
“rumor” upon which the arbitrator acted. There was not such a fair and 
impartial trial as the arbitration law contemplates. Standard Electric Equip- 
ment Corp. v. Red-O-Lier Corp., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
September 19, 1938, p. 722, Collins, J. 
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SUPREME COURT OF NEVADA 


Effect of Uniform Arbitration Act on Previous Arbitration Laws. Appeal 
from a judgment entered upon an award and from an order denying an ap- 
plication to recall and perpetually stay a writ of execution. Appellant and 
respondent entered into a written agreement to submit to arbitration a contro- 
versy existing between them. Each party was to select one arbitrator and the 
district judge was to select a third. An award was made in favor of respon- 
dent, to the effect that appellant was to purchase from respondent certain 
property and pay therefor $8,000. After judgment was entered and execution 
issued, it was urged by appellant that the judgment should be reversed for 
the reason, among others, that the Act under which the submission was made 
and the court proceedings had, was repealed by the Uniform Arbitration Act, 
approved February 10, 1925. Held, the appeal should be sustained and the 
judgment below reversed. The purpose of the Uniform Arbitration Act is to 
bring about a uniform system of arbitrating controversies existing between 
individuals. There is no better established rule of law than that an Act 
revising the subject matter of an old Act, which is plainly intended as a 
substitute for the old law, operates as a repeal. If the specific sections of the 
two Acts are considered, there is no escaping the conclusion that the first Act 
is repealed by the latter. Therefore, the judgment below must be reversed.’ 
Ambassador Gold Mines, Limited v. Molliart, 78 Pac. (2d) 393. 


SUPREME COURT OF MONTANA 


Appraisal—lInvalid If Improper Method of Computing Loss or Damage Used. 
Action to set aside an award. Plaintiffs brought ten separate actions upon ten 
standard fire insurance policies on a certain building which was partially 
destroyed by fire. All policies contained the usual appraisal provision to the 
effect that in case of disagreement as to the amount of loss, the same should 
be ascertained by two competent and disinterested appraisers. The assured 
and the company each were to select one appraiser and the two so chosen 
were to select a competent and disinterested umpire. An appraisal was had 
and one F. was selected as umpire. The policies also provided that the 
insurance company should not be liable beyond the actual cash value of the 
policy at the time of loss; that the loss should be ascertained according to 
such actual cash value with proper deduction for depreciation, however 
caused; and in no event should liability exceed the amount that it would cost 
the insured to repair or replace same with material of like kind and quality. 

The appraisers were unable to agree. The umpire finally signed an award 
fixing the damages at $7,000. The lower Court sustained the award. It is 
claimed on this appeal that the appraisers and umpire acted arbitrarily in 
depreciating the amount found necessary to restore the building. Held, 
reversed. It is true that it is the policy of the law to favor the settlement of 





1 Appellant also argued that, even if the Uniform Arbitration Act were 
held to have repealed the former arbitration statute, the award should be 
upheld as a common law award. The Court expressly refrained from deciding 
this question. 
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a dispute by arbitration and every reasonable intendment will be indulged to 
give effect to such proceedings. An award made by appraisers or arbitrators 
should not be vacated unless it is made without authority or is the result of 
fraud or mistake, or malfeasance of the appraisers. But although the award 
may be fair on its face, it is proper and necessary for the Court to consider 
the method by which the appraisers reached their decision. It is provided in 
Section 8157 of the Montana Codes that the measure of indemnity in an 
insurance against fire is the expense of replacing the thing lost or injured, 
provided there is no valuation in the policy. This section of the statute is as 
much a part of the policies as if it were written in them. Since the appraisers 
in the instant case failed to reach their decision in accordance with Section 
8157, the award and the judgment entered thereupon had to be set aside. 
Macintosh v. Hartford Fire Insurance Co., 78 Pac. (2d) 82. 


U. S. CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
In Admiralty 


Scope of Arbitration Agreement—Arbitrators’ Authority to Award Special 
Damages. Libel by the W. E. Hedger Transportation Corporation against 
J. Richardson & Sons for freight moneys and cross libel by the latter for 
damages. Upon the granting of an order to refer the matter to arbitration, 
the arbitrators filed a report. From an order striking out some of the 
damages awarded, the cross-libelant appeals. In September, 1934, Richardson 
agreed to ship one million bushels of wheat from Buffalo to New York while 
the Hedger Transportation Corporation agreed to furnish the necessary in- 
surable canal tonnage to transport the cargo. Only 320 bushels were loaded 
within the contract time, that is, between October 15 and November 15, 1936. 
290,539 bushels were not delivered at New York until the Spring of 1937. 
Richardson accordingly claims damages for the delay of delivery in the 
amount of $90,650. 

The contract of affreightment provided for arbitration by the Committee on 
Grain of the New York Produce Exchange of “all disputes arising under this 
contract.” The arbitrators, after hearing, awarded $4,450.20 as damages for 
the delay and a few other additional items. The District Court modified the 
arbitrators’ report as to most of these items, holding that they were not 
within the order of arbitration and improperly considered by the arbitrators. 
Held, order reversed. Under Section 11, Title 9 U. S. C. A., the courts of the 
United States will not make an order modifying or correcting an award unless 
.... the arbitrators have awarded upon a matter not submitted to them 
which affects the merits of the case. It follows that this Court is without 
power to amend or overrule merely because of disagreement with matters of 
law or facts determined by the arbitrators in the absence of any claim of 
fraud, corruption or misconduct. The arbitrators in this case were at liberty 
to find that the Hedger Corporation should have anticipated the closing of 
the canal at the end of the season and that they were liable for special 
damages arising therefrom. Whether it was fault or neglect on Hedger’s 
part which resulted in the boats being caught in the freeze-in during the 
winter season, was a matter for the arbitrators’ consideration. Since the 
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order of reference provided that “all matters in dispute . . . . involving the 
matters and things set forth in the cross libel and complaint be... . re- 
ferred to the Committee on Grain . . . .”, the arbitrators did not exceed their 
power in awarding special damages as listed in items 1 to 6 of their award. 
Order reversed. James Richardson & Sons, Ltd. v. W. E. Hedger Transporta- 
tion Corporation, 98 F. (2d) 55, 1938. 


FOREIGN JURISDICTIONS 


(England.) Discrimination Between Veracity of Two Nationalities as Mis- 
conduct and Bias. Motion to remove an arbitrator on the ground of mis- 
conduct by acting unfairly and without impartiality toward the parties. A 
collision occurred between a Portuguese ship owned by the claimants, and a 
Norwegian ship owned by the respondents. The question of liability was sub- 
mitted to an arbitrator in England, before whom two Portuguese and two 
Norwegian witnesses gave evidence. When counsel for claimants referred to 
a case in which an Italian steamer was concerned, the arbitrator made the 
following observation: 

“The Italians are all liars in these cases and will say anything to suit their 
book. The same thing applies to the Portuguese; but the other side here are 
Norwegians and in my experience the Norwegians generally are a truthful 
people. In this case I entirely accept the evidence of the master of the 
‘Norma’.” 

Because of this statement the claimants brought the motion to remove the 
arbitrator on the ground of misconduct and bias. Held, motion granted. 

It is impossible in the present case to suppose that any Portuguese who 
heard the arbitrator’s words would feel anything but bitter resentment or 
come to any other conclusion than that the matter was not being dealt with 
impartially. Since the conduct of the arbitrator was a misfortune for which 
neither party was responsible, the court ruled there should be no costs in the 
proceedings. Although it was within the competence of the court to appoint 
another arbitrator, it preferred to let the parties try to agree on one, with 
liberty to apply to the court if they failed to agree. Owners of S. S. “Cata- 
lina” and Others v. Owners of M. V. “Norma”. High Court—King’s Bench 
Division, reported in The Solicitors’ Journal, Vol. 82, at p. 698, August 27, 
1938, Charles, J. 








BOOK REVIEWS AND NOTES 


Labour Courts: An International Survey of Judicial Systems 
for the Settlement of Disputes. Published by the International 
Labour Office, Geneva, 1938, and distributed in the United 
States by its Washington Branch, 734 Jackson Place, Wash- 
ington, D. C. Pp. v, 220. Price 5s; $1.25. 


The awakening of the United States to the necessity of deal- 
ing in a more comprehensive way with the amicable settlement 
of labor controversies has been very apparent during the past 
year, as has also been the interest taken by others in the subject. 
Notable is the series of articles by E. J. Mehren in Factory, 
dealing with first-hand studies of methods used in New Zealand, 
Australia, France, Great Britain and Sweden and their possible 
application in this country. THE JOURNAL prints, in part, the 
very excellent article by G. V. V. Nicholls on Mediation, Con- 
ciliation and Arbitration of Labor Disputes in Canada; and it 
very briefly summarizes the two reports of the President’s Com- 
mission on Industrial Relations concerning the British and 
Swedish systems. 

And now comes, at a most opportune time, a very much needed 
document on Labour Courts, about which so little has been avail- 
able. Published by the International Labour Office, it gives a 
description of the courts established in 23 countries,: covering 
the system in force, the procedure and the results, and contains 
a brief historical note and summary for each country. Aside 
from the fact that those operating tribunals might have pre- 
ferred the precise texts of each law and of the rules of procedure, 
instead of summaries which are never such good guides for 
usage, the document will receive a hearty welcome from every 
one interested in the subject. 

For those less interested in the precise provisions, the Report 
contains a very excellent short history of labor courts, their 


‘These countries are: Belgium Bolivia, Chile, Czechoslovakia, Danzig, 
Denmark, Ecuador, France, Germany, Italy, Mexico, Norway, Peru, Poland, 
Portugal, Rumania, Spain, Sweden, Switzerland, U. S. S. R., U. S. A., 
Venezuela, Yugoslavia. 
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development, constitutions, composition, jurisdiction, procedure 
and judgments. For Americans, this Report makes it clear how 
closely related, and even confused, are the processes of media- 
tion, conciliation, arbitration and judicial decision in foreign 
countries. For these courts, set up under law and, in many 
instances, interwoven with the governmental life of the country, 
may generally use all of these processes progressively or inter- 
mittently, as the court itself may determine. 

A section of especial interest to Americans, engaged in their 
own experiments, is that dealing with the exclusion of the juris- 
diction of labor courts by individual and collective agreements, 
the position being that in the absence of specific law prohibiting 
recourse to arbitration, an arbitration agreement will be valid 
against the jurisdiction of the labor court and a settlement 
arrived at by conciliation or arbitration proceedings will be 
given legal force so long as the circumstances by which it is 
surrounded are fair, equitable and in nowise contrary to general 
principles of law. 

This survey admirably supplements the survey on Conciliation 
and Arbitration in Industrial Disputes, published by the Inter- 
national Labour Office in 1933 and, together, they offer a com- 
prehensive reference on this subject. 


The Mind of the Juror. By Albert S. Osborn. The Boyd Printing 
Company, Albany, N. Y., 1937. Pp. xiii, 239. 


A few years ago the references to arbitration in general publi- 
cations relating to economic subjects were few. Today it is 
becoming necessary to examine many publications to find the 
many facets of arbitration. For example, one would hardly 
expect to find the arbitrator referred to in that very interesting 
book called “The Mind of the Juror’, by Albert S. Osborn, yet 
Chapter XII is devoted to “The Juror and the Arbitrator”. 
Among the comparative statements concerning arbitrators and 
jurors, Mr. Osborn observes that the distinctive difference be- 
tween an arbitrator and a juror is that the former is chosen 
because he is qualified and the latter because he is not qualified. 

Readers interested in arbitration or who serve on juries will 
find other chapters of interest, such as Psychology in the Court- 
room, The Juror as a Character Delineator, Weighing Testi- 
mony, Steps toward Persuasion, In the Jury Room, Dignifying 
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the Jury System and Reforms and Reformers. It is a book of 
reflections which cannot but be helpful to an inexperienced juror 
and it contains wise suggestions concerning the improvement 
of the system. Far removed as it is from the arbitrator, there 
are many aspects of human nature which are of interest to 
both, for they have in common the duty of being judges of 
the facts. 
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The Far East. By Harold S. Quigley and George H. Blakeslee. World Peace 
Foundation, New York, 1938. 

The World Court: 1921-1938. A Handbook of the Permanent Court of In- 
ternational Justice. By Manley O. Hudson. World Peace Foundation, 
New York, 1938. 

Industrial Relations in the Modern State. By R. Keith Kelsall. Methuen & 
Co., Ltd., London. 

Merchants of Peace. By George L. Ridgeway. Columbia University Press, 
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